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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
tie public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seg.), the Grain 
Standards Act (7 U. 8S. C. 1946 ed 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agricultural Decisions. 


Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3188) 


In re DEEMS ICE CREAM CORPORATION. AMA Doc. No. 27-112. 
Decided July 3, 1952. 


Application to Dismiss Complainant’s Petition, Granted 


Since petitioner’s interest arises not because of the effect upon it of the order 
or the rules and regulations about which it complains but by virtue of 
a contract between it and the handler accountable under the order and 
there is no assignment of such handler’s rights to the petitioner, the 
petitioner is not entitled to adjudication of its petition, which, in addition, 
is not sufficiently specific to permit an adequate responsive pleading and, 
therefore, respondent’s application to dismiss is granted. 


Mr. Harry Miller, Brooklyn, New York, for petitioner. Mr. Julius C. Krause 
for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under Section 8c(15) (A) of the Agricultural 
Adjustment Act (1933) as amended and as reenacted and amend- 
ed by the Agricultural Marketing Agreement Act of 1937 and 
subsequent amendment (7 U.S.C. 601 et seq.), the respondent has 
filed an application to dismiss the petition. The first ground urged 
for dismissal is that the petition does not state a justiciable cause 
of action because the petitioner is not subject to the obligation of 
the order about which it complains, being merely a purchaser 
from the handler subject to the obligation, and the petitioner does 
not state that it is the assignee of such handler in connection with 
the obligation. The respondent also claims that the petition does 
not comply with the applicable rules of practice because of lack 
of specificity in the petition. 

Since the petitioner’s interest arises not because of the effect 
of the order or the rules and regulations upon it but by virtue of 
a contract between it and the handler accountable under the order 
and there is no assignment of such handler’s rights to the peti- 
tioner, the petitioner is not entitled to adjudication of its petition. 


573 





574 AGRI. MKTG. AGREEMENT ACT OF 19387 
Cite as 11 A.D. 574 


In addition, the petition is not sufficiently specific to permit an 
adequate responsive pleading. Therefore, the petition is dismissed 
but the petitioner may file an amended petition, as of the date 
of the present petition, within 20 days after the date of this order. 


(No. 3189) 
In re Sisco Bros., Inc. AMA Doc. No. 61-10. Decided July 3, 1952. 


Denial of Application for Interim Relief 


Where petitioner in a proceeding under section 8c(15)(A) of the act com- 
plained of the action of the market administrator in pricing milk under 
certain provisions of the regulatory order and requested interim relief 
for a specific month from the application of such pricing provisions, held, 
that since the refusal of the petitioner to allow the usual audit of records 
for verification of its reports caused the market administrator to classify 
and price the milk for the month in question under other provisions of 
the order which are not in dispute in this proceeding, and because peti- 
tioner failed to show possible irreparable damage, the application for 
interim relief should be denied. 


Mr. S. Sisco, Cliften, New Jersey, for petitioner, Messrs. Joseph A. Walsh 
and Webster P. Maxson for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF REQUEST FOR INTERIM RELIEF 


In this proceeding under Section 8c(15) (A) of the Agricultural 
Adjustment Act (1933) as amended and as reenacted and amend- 
ed by the Agricultural Marketing Agreement Act of 1937 and 
subsequent amendments (7 U.S.C. 601 et seq.), the petitioner has 
filed an application for interim relief pending adjudication of the 
merits of its petition. The respondent filed an answer to the ap- 
plication. 

The petitioner seeks interim relief with respect to the month 
of April 1952. The controversy concerns the payments required 
to be made to producers by the petitioner, a handler under Order 
No. 61, the Philadelphia milk order, with respect to milk shipped 
to a handler under Order No. 27, the New York milk order. Under 
such circumstances, Order No. 61 makes Order No. 27 prices ap- 
plicable. The petitioner has not been a handler under Order No. 61 
since April 1952. : 

The answer to the application for interim relief states, however, 
that the petitioner has refused to allow the usual audit of records 
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required by Order No. 61 for the verification of handler’s reports. 
As a result, the Philadelphia market administrator has consid- 
ered, in the absence of verification, that the milk involved for 
April 1952 was not shipped to a New York handler but should be 
classified and priced under Order No. 61. 

In view of the situation and because we are not convinced that 
irreparable damage would be visited upon the petitioner, the ap- 
plication for interim relief is denied. 


(No. 3190) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COL- 
ORADO. P&S Doc. No. 485. Decided July 1, 1952. 


Modification of Rates and Charges 


Upon petition by respondents, answer by the Livestock Branch, and agreement 
of the parties, respondents are authorized to file and put into effect a 
new schedule of rates and charges containing certain modifications of 
the currently authorized schedule. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Lynn S. Kemper, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
August 23, 1951 (10 A.D. 1074), as amended by the order of Sep- 
tember 19, 1951 (10 A.D. 1214), authorizing the current schedule 
of rates and charges to and including September 1, 1952, unless 
changed by further order before that date. 

On April 29, 1952, respondents filed a petition requesting au- 
thority to put into effect a new schedule of rates and charges con- 
taining certain modifications of the currently authorized schedule. 
Notice of this petition was published in the Federal Register on 
May 18, 1952 (17 F.R. 4352, see also 17 F.R. 4541), and all inter- 
ested persons were afforded an opportunity to be heard in the 
matter. No interested person has notified the Hearing Clerk of 
a desire to be heard. 

On June 26, 1952, the attorney for the Livestock Branch, Pro- 
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duction and Marketing Administration, filed an answer stating 
that, as a result of a detailed study of the reasonableness of the 
proposed rates and charges, it was the opinion of the Branch that 
certain of the increased rates and charges sought by respondents 
could not be justified. The answer stated, however, that the Live- 
stock Branch felt some increases in the currently authorized rates 
and charges are justified. Accordingly, the Branch recommended 
the issuance of an order authorizing respondents to file and put 
into effect, for a period of one year from the effective date of 
such order, a new schedule of rates and charges containing certain 
modifications of the current rates and charges which were set 
forth in full in the answer. 


On June 26, 1952, respondents filed a telegram consenting to 
the issuance of an order modifying their rates and charges in ac- 
cordance with the answer of the Livestock Branch. Inasmuch as 
the rates and charges agreed upon by the parties are either the 
same as or lower than the corresponding rates and charges which 
were published in the Federal Register on May 13, 1952, it is 
found that further notice and public procedure on this order are 


unnecessary. 


Since the parties are agreed, the respondents are authorized to 
file a new schedule of rates and charges embodying, in addition 
to the current rates and charges in which no change was petitioned 
for, the rates and charges set forth in the answer of the Livestock 
Branch filed on June 26, 1952, and, beginning with the effective 
date of this order, to put such new schedule of rates and charges 
into effect. The respondents shail continue to submit Profit and 
Loss Statements, Statements of Volume, and Reports of Salaries 
Paid on an annual basis as required by the order issued on June 
12, 1950 (9 A.D. 703). 


The respondents who must prepare for and be ready to comply 
with this order on its effective date desire to have it become ef- 
fective as soon as possible. All interested persons have been af- 
forded an opportunity to be heard on the petition for rates and 
charges either the same as or higher than those authorized by 
this order. The Packers and Stockyards Act provides that orders 
of this nature shail not become effective in less than five days after 
the date thereof. Undue delay in making this order effective may 
adversely affect the marketing of livestock. Accordingly, good 
cause is found for making this order effective in less than 30 days. 


This order shall become effective on July 9, 1952, and remain 
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in effect to and including July 8, 1953, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3191) 


In re ATKINSON LIVESTOCK MARKET, E. C. WELLER, JOSEPH M. 
KOKES, AND LAURENCE STORJOHANN, PARTNERS, d/b/a. P&S 
Doc. No. 1998. Decided July 2, 1952. 


Suspension of Registration—Violation of Act and 
Regulations thereunder—Cease and Desist— Unfair, 
Unjustly Discriminatory, and Deceptive Practices and 
Devices—Custodial Accounts for Shippers’ Proceeds— 
Accounts, Records and Memoranda—Consent Order 


Upon consent of respondents and recommendation of the Livestock Branch, 
the order herein is issued requiring respondents (1) to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practices and devices described in the Findings of Fact; (2) to main- 
tain a custodial account for shippers’ proceeds in strict compliance with 
the regulations promulgated under the act; and (3) to keep proper ac- 
counts, records and memoranda involved in their business at the stock- 
yard; and respondents’ registration under the act is suspended for a 
period of 30 days from the effective date of this order. 


Mr. Harold M. Carter for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Julius D. Cronin, of O’Neill, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et . seq.), hereinafter 
referred to as the act, instituted by an Order of Inquiry and Notice 
of Hearing filed on July 10, 1951, by the Director of the Livestock 
Branch, Production and Marketing Administration. Respondents 
filed an answer on August 14, 1951, admitting certain allegations, 
denying certain other allegations, and making explanations with 
respect to most of the allegations set forth in the Order of Inquiry 
and Notice of Hearing. Subsequently, on June 16, 1952, respond- 
ents filed an amended answer admitting the allegations contained 
in all but three of the paragraphs in the Order of Inquiry and 
Notice of Hearing, except that they denied that the violations were 
wilful, and explaining the situation with respect to those allega- 
tions which they denied. In the amended answer, the respondents 
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waived oral hearing and the report of the examiner, and consented 
to the issuance of an order requiring them to cease and desist 
from the practices complained of; requiring them to maintain a 
custodial account for shippers’ proceeds in strict compliance with 
the provisions of Section 201.42 of the regulations promulgated 
under the act; requiring them to keep such accounts, records and 
memoranda as fully and correctly disclose all transactions in- 
volved in their business at the stockyard; and suspending their 
registration under the act for a period of 30 days. The Livestock 
Branch, through its attorney, filed a document in which it stated 
that after a consideration of the explanations set forth in the 
amended answer with respect to the allegations contained in par- 
agraphs VI, XI, and XII of the Order of Inquiry and Notice of 
Hearing, it believes that further proceedings concerning these al- 
legations are not necessary for the proper enforcement of the 
act, and moved that such paragraphs be dismissed. The Livestock 
Branch also recommended that an order be issued in accordance 
with the order consented to by respondents. 

The motion of the Livestock Branch to dismiss paragraphs VI, 
XI, and XII of the Order of Inquiry and Notice of Hearing is 
hereby granted. - 


FINDINGS OF FACT 


1. The Atkinson Stockyards Company, Atkinson, Nebraska, 
hereinafter referred to as the stockyard, at all times mentioned 
herein was a posted stockyard subject to the provisions of the act. 

2. Respondents are registered with the Secretary of Agricul- 
ture, under the partnership name of Atkinson Livestock Market, 
as a market agency to buy and sell livestock on a commission basis 
at the stockyard and as a dealer to buy and sell livestock at the 
stockyard on their own account and at all times mentioned herein 
respondents were so registered. 

8. Respondents, at the stockyard, on various occasions during 
the period from April 5, 1949, to April 4, 1950, as fully set forth 
in the Order of Inquiry, sold livestock, consigned to them for sale 
on a commission basis, to E. G. Evans, who is employed by re- 
spondents as an auctioneer. 

4. Respondents, at the stockyard, on numerous occasions dur- 
ing the period from September 13, 1949, to June 13, 1950, as fully 
set forth in the Order of Inquiry, sold livestock, consigned to them 
for sale on a commission basis, to E .G. Evans, who is employed 
by respondents as an auctioneer ; entered false, fictitious, or other- 
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wise incorrect names on the sales invoices as the purchaser of the 
livestock ; in many instances, in connection with such transactions, 
submitted to the consignors of the livestock accounts of sale which 
showed false, fictitious, or otherwise incorrect names as the pur- 
chaser of the livestock and which failed to report the fact that 
respondents cleared the financial obligations of the purchaser; and 
retained copies of such sales invoices and accounts of sale as a 
part of respondents’ records. 

5. Respondents, at the stockyard, during the period begin- 
ning April 5, 1949, and ending June 13, 1950, maintained trading 
accounts for and cleared the dealer operations of E. G. Evans 
without having registered with the Secretary of Agriculture to 
render that service and furnishing a proper bond as required by 
the act and regulations. 


6. Respondents, at the stockyard, on various occasions during 
October and November, 1949, as fully set forth in the Order of 
Inquiry, in connection with purchases for their own partnership 
account of livestock consigned to them for sale on a commission 
basis, failed to show on the accounts of sale furnished the con- 
signors of such livestock the full, true, and correct name of the 
market agency as the purchaser of the livestock; rendered such 
consignors accounts of sale which showed false, fictitious, or other- 
wise incorrect names as the purchaser of the livestock; and re- 
tained copies of such accounts of sale as a part of respondents’ 
records. 


7. Respondents, at the stockyard, in five transactions on Janu- 
ary 10, 1950, as fully set forth in the Order of Inquiry, resold 
livestock purchased by respondents for their own partnership 
account and used on the sales invoices, copies of which were made 
a part of respondents’ records, false, fictitious, or otherwise in- 
correct names as the consignor, or seller, of the livestock. 


8. Respondents made, or caused to be made, false entries in 
their cash book indicating that the following amounts were de- 
posited in their Custodial Account for Shippers’ Proceeds on Oc- 
tober 17 and 18, 1949, whereas, these amounts were not deposited 
until the dates indicated below: 
Date Deposited in Custodial 


Amount Account for Shippers’ Proceeds 

$ 75,000.00 November 1, 1949 
85,000.00 November 7, 1949 
85,000.00 November 15, 1949 


129,444.91 January 65, 1950 
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9. Respondents, on or about the dates and in the instances 
referred to below, used funds received as proceeds from the sale 
of livestock consigned to them for sale on a commission basis for 
purposes of their own and other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefor and payment of the portion thereof due owners 
or consignors of livestock or other persons having an interest 
therein: 


(a) Respondents on October 24, 1949, had a shortage of $257,- 
177.23 in their Custodial Account for Shippers’ Proceeds. As of 
that date, respondents had outstanding checks drawn on such ac- 
count amounting to $477,341.70, owed their general account for 
terminal charges $13,182.70, which with a book error of $1.15 
totals $490,525.55, and had to offset such amounts cash on deposit 
and on hand of $99,709.31 and proceeds receivable of $133,639.01. 


(b) Respondents withdrew the funds listed below from their 
Custodial Account for Shippers’ Proceeds and used such funds for 
purposes of their own and other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers. 

Custodial Account for 
Shippers’ Proceeds ° 
Check Number Date of Check Amount 
8212 September 20, 1949 $ 7,500.00 
9205 October 17, 1949 85,000.00 
9318 October 18, 1949 85,000.00 
9480 October 18, 1949 75,000.00 
9505 October 17, 1949 1,850.00 
9491 October 17, 1949 40,367,34 
9479 October 17, 1949 7,792.92 
9508 October 17, 1949 1.35 
9495 October 17, 1949 23,956.81 


~ (ce) Respondents failed to deposit in their Custodial Account 
for Shippers’ Proceeds until January 5, 1950, proceeds in the 
amount of $133,639.01 from the sale at the stockyard on October 
17 and 18, 1949, of livestock consigned to them for sale on a com- 
mission basis. 


10. On June 21, 1949, E. C. Weller, a partner in respondents’ 
market agency, pursuant to Section 202.5 of the rules of practice 
governing proceedings under the act, entered into a stipulation 
with the Secretary of Agriculture, on behalf of respondents, in 
which respondents admitted violating the act and the regulations 
during the years 1948 and 1949 by: (1) selling livestock con- 
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signed to respondents for sale on a commission basis to E. G. 
Evans, who was employed by respondents as an auctioneer: (2) 
failing to show on the accounts of sale rendered to the consignors 
of livestock consigned to respondents for sale on a commission 
basis the true names of the purchasers of their livestock; (3) fail- 
ing to properly maintain the Custodial Account for Shippers’ Pro- 
ceeds. Respondents further stipulated that they would cease and 
desist from engaging in such violations and that they would main- 
tain a Shippers’ Proceeds Account in accordance with Section 
201.42 of the regulations. Respondents further stipulated and 
agreed that if in the future they engaged in any practices pro- 
hibited by the act, such stipulation would be admissible as evidence 
of the acts, facts and practices set forth therein in any subsequent 
proceeding against them under the act before the Secretary of 
Agriculture. 


















CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, 6, 7, 
and 9, respondents have violated Sections 307 and 312(a) of the 
act, and Sections 201.40, 201.41, 201.43, 201.59, 201.60, and 201.61 
of the regulations. 

By reason of the facts set forth in Finding of Fact 5, respond- 
ents have violated Sections 303, 307, and 312(a) of the act, and 
Section 201.27 of the regulations. 

By reason of the facts set forth in Findings of Fact 4, 6, 7, and 
8, respondents have violated Section 401 of the act and Section 
10 of the Federal Trade Commission Act which is incorporated 
in and made a part of the Packers and Stockyards Act (Section 
402 of the latter act; 7 U.S.C. 222). 

Many of such violations occurred subsequent to the execution 
of the stipulation described in Finding of Fact 10. 

Inasmuch as respondents have consented to the issuance of an 
order such as that described in the preliminary statement above, 
and inasmuch as the Livestock Branch, the administrative agency 
responsible for the administration of the act, has recommended 
that such an order be issued, the recommended order will be is- 


sued. 


























ORDER 
Respondents shall cease and desist from engaging in the unfair, 

unjustly discriminatory, and deceptive practices and devices de- 

scribed in the Findings of Fact. ' 
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Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into their possession as agent in a bank account 
separate from the general or private account or accounts in which 
their own funds are deposited. Such account shall be drawn upon 
only for the payment of net proceeds due to the person or persons 
entitled thereto, for the payment of sums due the respondents as 
compensation for their services, and for payment of lawful mar- 
keting charges. 

Respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their business at the stockyard. 

Respondents’ registration under the act is suspended for a per- 
iod of 30 days from the effective date hereof. 

A copy hereof shall be served upon respondents by registered 
mail or in person, and this order shall become effective on the 
sixth day after service. 


(No. 3192) 
In re L. D. STETLER. P&S Doc. No. 2015. Decided July 2. 1952. 


Cease and Desist—Altering Scale Ticket—Making 

False or Misleading Reports to Clearor—Causing 

False or Incorrect Entries to be made in Accounts 
or Records—Consent Order 


Where the Order of Inquiry charged respondent with certain violations of the 
act, upon consent of respondent and recommendation of complainant, 
respondent is ordered to cease and desist from altering scale tickets or 
other records, etc., involving his business as a registrant, and from making 
or causing to be made false or misleading reports to his clearor or other- 
wise causing false or incorrect entries to be made in accounts or records 
of a person subject to the act. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. L. D. Stetler, of Fort Worth, Texas, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by an Order of Inquiry and Notice 
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of Hearing filed on April 25, 1952 by H. E, Reed, Director of the 
Livestock Branch, Production and Marketing Administration. 

The order of inquiry charged that respondent, a registered 
dealer at the Fort Worth Stock Yards, Fort Worth, Texas, wil- 
fully (1) altered a scale ticket, (2) made false and misleading 
reports and representations of his purchases, sales, and invento- 
ries of cattle to his clearor, (3) failed to keep such accounts, rec- 
ords, and memoranda as would fully and correctly disclose all 
transactions in his business, and (4) destroyed or disposed of 
books, records, documents or papers which contained or explained 
transactions in his business, without the written consent of an 
authorized representative of the Secretary of Agriculture. 

On May 26, 1952, respondent filed an answer admitting (1) 
and (2), denying with explanation (3) and (4), and consenting, 
without a hearing, to an appropriate cease and desist order. 

Complainant moved that the charges with respect to (3) and 
(4) be dismissed. Such motion is granted and accordingly such 
charges are not being considered here. Complainant recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Fort Worth Stock Yards, Fort Worth, Texas, herein- 
after referred to as the stockyard, at all times mentioned herein 
was a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a dealer to 
buy and sell livestock for his own account at the stockyard, and at 
the times hereinafter referred to was so registered. 


38. Respondent, on or about July 15, 1949, altered scale ticket 
No. 84187 issued by the stockyard by changing the number of 
cattle in one of the weight drafts listed thereon from 13 head to 
10 head and by adding to such scale ticket two drafts of cattle 
consisting of 14 head each, weighing 18,720 pounds and 11,580 
pounds, respectively. Respondent then presented said scale ticket 
to his clearor, T. B. Saunders, doing business as T. B. Saunders 
and Company, for credit to respondent’s account, false represent- 
ing it to be an accurate record of his inventory of cattle on hand 
and unsold on such date. 

Respondent, at divers other times during the period from May 
24, 1948 to August 23, 1949, knowingly made false and misleading 
reports and representations of his purchases, sales and cxvento- 
ries of cattle to said clearor. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, which 
respondent has admitted, it is concluded that respondent caused 
false entries to be made in the accounts and records of his clearor 
and that respondent has wilfully violated section 312(a) of the 
act (7 U.S.C. 213(a)), and section 10 of an act entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” (15 U.S.C. 50), which section is 
incorporated in and made a part of the Packers and Stockyards 
Act, 1921, by virtue of the provisions of section 402 of the latter 
act (7 U.S.C. 222). 

Complainant has recommended and respondent has consented 
to the issuance of an appropriate cease and desist order. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from: 

(1) Altering scale tickets or any other books, records, docu- 
ments, or papers involving his business as a registrant at the 
stockyard; and 

(2) Making or causing to be made false or misleading reports 
or representations to his clearor concerning his business as a reg- 
istrant at the stockyard, or otherwise causing false or incorrect 
entries to be made in the accounts or records of a person subject 
to the provisions of the act. 

This order shall become effective on the sixth day after its serv- 
ice and copies hereof shall be served upon the parties by regis- 
tered mail or in person. 


(No. 3193) 


W. A. RIELLY v. STEELE-SIMAN & COMPANY. P&S Doc. No. 1963. 
Decided July 3, 1952. 


Reparation—Failure to Deliver Cattle—Failure to 
Establish Damages—Custom—‘Practice” 


Where the reparation claim was for respondent’s refusal to deliver cattle 
to complainant which respondent has sold to him in the regular course 
of trading, and the amount thereof was based on damage allegedly suf- 
fered by complainant as a result of respondent’s sale of the cattle in 
question to another purchaser, the Judicial Officer held, that (1) ad- 
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herence to a custom or practice of giving exclusive right to purchase 
to a prospective buyer in an alley is no valid defense for failing to de- 
liver, (2) the word “practice” as used in section 312 of the act is used 
in a general sense, that is, as applied to the regulated industry, and does 
not require that the respondent in an individual case indulge in the 
activity long enough and often enough to amount to a course of conduct 
on his part, and (3) complainant did not successfully establish the 
damages claimed, since the estimate of loss was remote, speculative and 
contingent and not within the contemplation of the parties and, therefore, 
he could not recover damages for the alleged loss sustained. 


Messrs. Van Oosterhout, Te Paske & Rens, of Orange City, Iowa, for com- 


plainant. Mr. Louis S. Goldberg, of Sioux City, Iowa, for respondent. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). By complaint 
filed on April 12, 1950, W.A. Rielly seeks reparation in the amount 
of $704.40 from Steele-Siman & Company, a partnership operating 
as a livestock commission firm at the Sioux CityStock Yards, Sioux 
City, Iowa. The complaint alleges that the respondent wrongfully 
refused to deliver to Rielly 29 head of cattle which the respondent 
sold to him in the regular course of trading at the above stock- 
yards on April 10, 1950. The 29 cattle in question were delivered 
to another purchaser and the complainant claims that, as a result, 
he is entitled to an award based upon the following elements: (1) 
his inability to obtain the same kind of cattle to fit into his feeding 
program, (2) the rising market value of the particular type of 
livestock, (3) loss of time and expenses incident to travel to Sioux 
City, and (4) the loss resulting from the waiting of two trucks 
for the cattle and then returning without a load. Because of re- 
spondent’s failure to deliver the cattle, the complainant claims he 
suffered a loss of $3 per hundredweight on the total weight of the 
cattle, 23,480 pounds, or $704.40 (tr. pp. 31-32). 

A copy of the complaint was served upon the respondent. The 
respondent’s answer to the complaint admitted the sale of the 
livestock to W. A. Rielly and nondelivery of the livestock to him. 
The answer also stated that the livestock were weighed to another 
purchaser, Sullivan Company, but denied that the duplicate sale 
thereof was deliberate or wilful. It was stated that the sale to 
Sullivan Company was made without knowledge of the sale to 
W. A. Rielly, and that arrangements were finally made to have 
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the livestock released to Rielly but that he, by refusing to wait 
at the stockyards, made delivery impossible. 

A hearing was held on the matter on February 24, 1951, at 
Sioux City, lowa, before John Curry, an examiner of the Depart- 
ment. Mr. Henry J. Te Paske, Attorney at Law, Orange City, Iowa, 
appeared for the complainant, and Mr. Louis 8S. Goldberg, Attor- 
ney at Law, Sioux City, Iowa, appeared for respondent. Suggested 
findings of fact, conclusions, orders, and briefs have been filed by 
each party. 


FINDINGS OF FACT 


1. The complainant, W. A. Rielly, is a farmer and livestock 
feeder who resides at Rock Valley, Iowa, about 75 miles from the 
Sioux City Stock Yards. 


2. The respondent, Steele-Siman & Company, is a partnership 
composed of H. H. Epperson, R. E. Siman, F. J. Cosgrove, A. J. 
Washburn, K. T. Glann, and C. F. Driggs, and at all times ma- 
terial herein was registered with the Secretary of Agriculture as 
a market agency pursuant to the act at the Sioux City Stock 
Yards, Sioux City, Iowa. 


8. The Sioux City Stock Yards, at all times material herein, 
was a posted stockyard subject to the provisions of the act. 


4. On April 10, 1950, W. A. Rielly, a farmer and livestock 
feeder of Rock Valley, lowa, was at the Sioux City Stock Yards 
and saw in a pen in the alley of the respondent 29 head of cattle 
which had been consigned to the respondent by George Shotten- 
kirk of White Lake, South Dakota. Because the cattle appeared 
to be exactly what he wanted for his feeder operations, Rielly 
was desirous of purchasing them. He did not ask for an opportu- 
nity to bid on the livestock nor did he talk to any representatives 
of the respondent. 


5. When the market opened at 9 a.m., Ray Parmelee, buyer 
for Sullivan Company, a registered dealer at the stockyards, went 
into the Steele-Siman alley with Glen Leeds, cattle salesman for 
Steele-Siman. This was pursuant to a practice or system followed 
by Steele-Siman and apparently other commission firms whereby 
prospective buyers toss or flip a coin to decide which one gets first 
opportunity to bid. Farmers or other occasional buyers of feeder 
livestock are either not familiar with the practice or do not get 
an opportunity to participate in the tossing or flipping which, as 
a practical matter, is restricted to dealer buyers. Parmelee won 
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the flip on this occasion and another buyer, Bing Keating, won 
second chance to bid. Under the practice, the buyer who wins the 
toss negotiates exclusively with the salesman for all the cattle 
in the alley in which he has an interest. Ordinarily no other bids 
are received except his, as long as he remains in the alley, and 
the salesman closes deals with this buyer if the buyer is willing 
to pay the prices asked by the salesman. In this case, Parmelee 
dealt with Glen Leeds, salesman for the respondent, for over an 
hour and a half. 


6. While waiting for a chance to buy the 29 head of cattle in 
issue, Rielly engaged in conversation with George Shottenkirk, 
the consignor of the cattle and asked him what the cattle would 
sell for. Shottenkirk talked to Leeds who said he had a bid of 2614 
cents a pound from Parmelee and was holding out for 27 cents. 
Shottenkirk related this to Rielly who thereupon told Shottenkirk 
that he would pay 27 cents and that he would be found in the re- 
spondent’s office or in the barber shop. This happened between 
10:30 and 11 a.m. Shottenkirk told Leeds of Rielly’s bid, and 
Leeds replied that Parmelee was still in the alley and had first 
chance to buy the cattle. Shottenkirk also informed Kenneth T. 
Glann, a partner and a vice president of the respondent firm, that 


Rielly had offered 27 cents for the cattle. Glann assisted the regu- 
lar salesmen in selling cattle. 


7. Under the impression that Parmelee had left the respond- 
ent’s alley, Glann sought out Rielly in the barber shop and sold the 
cattle to Rielly at 27 cents. A short time thereafter Glann notified 
Rielly that he could not have the cattle, that there was a “mix-up” 
because there was still a dealer in the alley when he, Glann, had 
sold the cattle to Rielly. Glann noticed that Parmelee was still in 
the alley after he, Glann, had sold the cattle to Rielly. 


8. The respondent, through Leeds, sold Sullivan Company 142 
head of cattle for $25,685.67, which included the 29 head in issue 
here. 


9. After a visit to the office of a Livestock Exchange official to 
complain of the situation, Rielly made several visits to the office 
of the market supervisor, Ray Lisle, an employee of the Livestock 
Branch, Production and Marketing Administration, United States 
Department of Agriculture. The first visit was between 12 and 
1 p.m. Lisle immediately communicated with Glann and told him 
that the cattle should be weighed and delivered to Rielly. The cat- 
tle, however, were weighed to Sullivan Company between 1:15, 
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and 1:20 p.m. and were delivered at 2:05 p.m. On the second visit 
to Lisle’s office around 1:20 p.m., Rielly, Shottenkirk and Leeds 
talked to Lisle’s assistant, J. E. Roningen. Roningen, after talking 
to Lisle on the telephone, told Leeds that an effort should be made 
to get the cattle for Rielly from the Sullivan Company. Leeds 
agreed to try but returned in a short time and said that Sullivan 
Company had bought the cattle for a customer and would not re- 
lease them. At another conference in Lisle’s office around 2:15 
p.m., Leeds took the position with Lisle that Glann had no right 
to sell the cattle to Rielly since Parmelee was still in the alley 
and that the cattle belonged to Sullivan Company. 


10. Rielly had obtained trucks which were waiting to take the 
cattle to his farm. Upon being informed that he would not get 
the livestock, Rielly told the truckers that he would have no live- 
stock to haul. 


11. Rielly was leaving the yards between 3:30 and 4 p.m. when 
Glann intercepted him and asked him to step in the office for a 
few minutes. Rielly testified that he told Glann that he had been 
at the yards since 9 a.m. “and you made a fool out of me. You can 
go plumb to hell. That is just what I told him, and I was seventy- 
five miles from home on a cold day.” 


12. At this time Glann was attempting to get Mr. Vail, head 
of Sullivan Company, to release the cattle and Mr. Vail agreed to 
do so a short time later. Glann so reported to Lisle but Rielly had 
left the market. The respondent made no further effort to notify 
Rielly that he could have the cattle. 


CONCLUSIONS 


The facts show that Glann sold the cattle to Rielly but that the 
same cattle were sold to Parmelee for Sullivan Company and were 
weighed and delivered to Sullivan Company. It is clear from the 
evidence that Leeds knew of Rielly’s bid of 27 cents a pound when 
he had only a 2614-cent bid from Parmelee, that Glann saw that 
Parmelee was still in the alley after Glann had sold the cattle to 
Rielly and that the cattle were not weighed to Sullivan Company 
until after Rielly had complained to Market Supervisor Lisle and 
Lisle requested Glann to deliver the cattle to Rielly. Title does not 
pass under the custom of the market until weighing. In re Market 
Agencies at Sioux City Stock Yards, 9 A.D. 1, 80 (1950). Obvi- 
ously, then, Glann was in a position to stop the sale to Sullivan 
Company and, at any rate, to stop transfer of title to Sullivan 
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Company.' From the evidence, it appears that the respondent 
failed to weigh and deliver the cattle to Rielly because of adher- 
ance to a custom or practice whereby the buyer who wins the 
“turn” or “flip” is entitled, as long as he remained in the alley, 
to have first chance to buy livestock at the salesman’s figure. 


Under the facts and circumstances, the failure to deliver the 
livestock to Rielly constituted a violation of section 312 which 
makes it unlawful for any stockyard owner, market agency, or 
dealer to engage in or use “any unfair, unjustly discriminatory, 
or deceptive practice or device . . .” Adherance to a custom or 
practice of giving exclusive right to purchase to the prospective 
buyer in the alley, regardless of the sale to Rielly, is no valid de- 
fense and the respondent does not urge so. The respondent does 
suggest, however, that there can be no violation of section 312 
until a course of conduct has been established on the part of the 
respondent and that the only charge in this proceeding is of an 
isolated nature, namely, the failure to deliver livestock after sale 
in one instance. Section 312 makes it unlawful to “engage in or 
use any unfair, unjustly discriminatory, or deceptive practice or 
device.” The word “practice” is used in a general sense, that is, 
as applied to the regulated industry and does not require that the 
respondent in an individual case indulge in the activity long 
enough and often enough to amount to a course of conduct on his 
part. 

To be fair to respondent, there was an attempt to get the cattle 
for Rielly after it failed earlier to heed Lisle’s request that the 
cattle be delivered to Rielly. The release of the cattle by Sullivan 
Company came late in the day, however, and after Rielly had left 
the market. The preponderance of the evidence shows that while 
Glann had asked Rielly to step into the office for a few minutes 
between 3:30 and 4 p.m., he did not tell Rielly that he was trying 
to negotiate a release with Mr. Vail, the head of Sullivan Com- 
pany. Moreover, there is no showing that the respondent commun- 
icated with Rielly subsequently to notify him that he could have 
the cattle. At any rate, these belated efforts do not expunge the 
violation. 

While we need only find the failure to deliver to Rielly violates 
the act under the circumstances of this case, the background of 
the failure to deliver indicates other possible violations. Appar- 
ently from the testimony of Leeds, only feeder dealers participate 


1 Section 408 of the act makes Glann’s acts the acts of the respondent market agency. 
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in “flipping” to determine which buyer gets first opportunity to 
purchase and the farmer-buyers are excluded (tr. p. 86). In prac- 
tice, then, the farmer or occasional buyer does not get the oppor- 
tunity to participate. The evidence shows, too, that the buyer who 
wins the flip gets exclusive opportunity to negotiate with the sales- 
man for all the livestock in which he is interested regardless of 
the other prospective bidders who might offer higher prices, In 
this case, Parmelee negotiated with Leeds for over an hour and 
a half, holding down the alley all that time. The “turn” system 
has the earmarks of an unfair and unjustly discriminatory prac- 
tice in violation of the act. But on the record of this case we find 
it unnecessary to conclude that separate violations inhere in the 
turn system itself, as distinguished from the failure to deliver. No 
doubt the system is not restricted to the respondent market agency 
alone and any adjudication on the merits of the system should 
await a more fully-developed record and charges directly aimed 
at the aspects of the system considered to be violations. 

As to damages, however, we do not believe that the complainant 
has successfully established the damages claimed. The complainant 
did not purchase replacement cattle at a higher cost which would 
be the usual measure of damages. There is no adequate demonstra- 
tion in the record that he could not do so, thus minimizing dama- 
ges. His estimate of loss is based on loss of profits on resale after 
fattening the cattle. Such loss is remote, speculative and contin- 
gent and cannot be said to be within the contemplation of the 
parties. It is a well-established legal principle that damages for 
such loss may not be recovered, as we have decided in numerous 
reparation proceedings under the Perishable Agricultural Com- 
modities Act. See e.g., Simon Siegel Co. v. George F. Brooks, 10 
A.D. 224 (1951). No evidence was offered as to any other loss 
suffered. 


ORDER 


Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 3194) 


In re STEELE-SIMAN & COMPANY. P&S Doc. No. 1905. Decided 
July 3, 1952. 


Isolated Violation Not Requiring Issuance 
of Cease and Desist Order 


Where respondent was charged with having engaged in an unfair, unjustly 
discriminatory, or deceptive practice by wrongfully refusing to deliver 
cattle, which respondent had sold to complainant in the regular course 
of trading, the Judicial Officer held that, while such failure to deliver 
constitutes a violation of section 312 of the act, the violation was an 
isolated one and there was no indication that the violation had occurred 
before or since the incident involved herein, and, therefore, a cease and 
desist order should not be issued. 

Messrs. John J. Murray and George R. Springborg for Livestock Branch, 
Production and Marketing Administration. Mr. Louis S. Goldberg, of 
Sioux City, Iowa, for respondents. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing filed January 3, 1951, 
by the Director of the Livestock Branch, Production and Market- 
ing Administration. The respondent, a registered market agency, 
is charged with having engaged in an unfair, unjustly discrimina- 
tory, or deceptive practice or device in violation of section 312 of 
the act (7 U.S.C. 212) in that on April 10, 1950, it sold 29 head of 
cattle to W. A. Rielly, Rock Valley, Iowa, but did not deliver the 
cattle to him and, without the consent of W. A. Rielly, thereafter 
sold and delivered the same animals to Sullivan. Company. 

The answer admits the sale of the animals to Rielly and the sub- 
sequent sale and delivery to Sullivan Company but states that 
the latter sale and delivery were made without knowledge of the 
earlier sale to Rielly. The answer states further that the duplicate 
sale was inadvertent and unintentional and that, in the late after- 
noon of the day of the sale, the respondent negotiated recission 
of the sale by Sullivan Company but that Rielly, after being in- 
formed of such negotiations, refused to wait until completion and 
thus prevented the delivery of the animals to him. 


A hearing was held on the matter on February 24, 1951, at 
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Sioux City, Iowa, before John C. Curry, an examiner of the De- 
partment. Mr. George R. Springborg, Attorney, Office of the So- 
licitor, appeared for the complainant. Mr. Louis S. Goldberg, At- 
torney at Law, Sioux City, Iowa, appeared for the respondent. 
Suggested findings of fact, conclusions, orders, and briefs have 
been filed by each party. The record in this, a disciplinary proceed- 
ing, incorporates by reference much of the testimony given in the 
reparation proceeding entitled, W. A. Rielly v. Steele-Siman & 
Company, P&S Docket No. 1963, which concerns the same subject. 
The hearing examiner issued a report recommending that the re- 
spondent be found to have violated the act as charged and that a 
cease and desist order issue. The respondent filed exceptions to the 
hearing examiner’s report. 


FINDINGS OF FACT 


1. The respondent, Steele-Siman & Company, is a partnership 
composed of H. H. Epperson, R. E. Siman, F. J. Cosgrove, A. J. 
Washburn, K. T. Glann, and C. F. Driggs, and at all times material 
herein was registered with the Secretary of Agriculture as a mar- 
ket agency pursuant to the act at the Sioux City Stock Yards, 


Sioux City, Iowa. 


2. The Sioux City Stock Yards, at all times material herein, 
was a posted stockyard subject to the provisions of the act. 


3. On April 10, 1950, W. A. Reilly, a farmer and livestock 
feeder of Rock Valley, Iowa, was at the Sioux City Stock Yards 
and saw in a pen in the alley of the respondent 29 head of cattle 
which had been consigned to the respondent by George Shotten- 
kirk of White Lake, South Dakota. Because the cattle appeared to 
be exactly what he wanted for his feeder operations, Rielly was 
desirous of purchasing them. He did not ask for an opportunity 
to bid on the livestock nor did he talk to any representatives of 
the respondent. 


4. When the market opened at 9 a.m., Ray Parmelee, buyer 
for Sullivan Company, a registered dealer at the stockyards, went 
into the Steele-Siman alley with Glen Leeds, cattle salesman for 
Steele-Siman. This was pursuant to a practice or system followed 
by Steele-Siman and apparently other commission firms whereby 
prospective buyers toss or flip a coin to decide which one gets first 
opportunity to bid. Farmers or other occasional buyers of feeder 
livestock are either not familiar with the practice or do not get 
an opportunity to participate in the tossing or flipping which, as 
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a practical matter, is restricted to dealer buyers. Parmelee won 
the flip on this occasion and another buyer, Bing Keating, won 
second chance to bid. Under the practice, the buyer who wins the 
toss negotiates exclusively with the salesman for all the cattle in 
the alley in which he has an interest. Ordinarily no other bids are 
received except his, as long as he remains in the alley, and the 
salesman closes deals with this buyer if the buyer is willing to pay 
the prices asked by the salesman. In this case, Parmelee dealt 
with Glen Leeds, salesman for the respondent, for over an hour 
and a half. 


5. While waiting for a chance to buy the 29 head of cattle in 
issue, Rielly engaged in conversation with George Shottenkirk, 
the consignor of the cattle, and asked him what the cattle would 
sell for. Shottenkirk talked to Leeds who said he had a bid of 
261% cents a pound from Parmelee and was holding out for 27 
cents. Shottenkirk related this to Rielly who thereupon told Shot- 
tenkirk that he would pay 27 cents and that he would be found in 
the respondent’s office or in the barber shop. This happened be- 
tween 10:30 and 11 a.m. Shottenkirk told Leeds of Rielly’s bid, 
and Leeds replied that Parmelee was still in the alley and had 
first chance to buy the cattle. Shottenkirk also informed Kenneth 
T. Glann, a partner and a vice president of the respondent firm, 
that Rielly had offered 27 cents for the cattle. Glann assisted the 
regular salesmen in selling cattle. 


6. Under the impression that Parmelee had left the respond- 
ent’s alley, Glann sought out Rielly in the barber shop and sold 
the cattle to Rielly at 27 cents. A short time thereafter Glann no- 
tified Rielly that he could not have the cattle, that there was a 
“mix-up” because there was still a dealer in the alley when he, 
Glann, had sold the cattle to Rielly. Glann noticed that Parmelee 
was still in the alley after he, Glann, had sold the cattle to Rielly. 


7. The respondent, through Leeds, sold Sullivan Company 142 
head of cattle for $25,685.67, which included the 29 head in issue 
here. 


8. After a visit to the office of a Livestock Exchange official 
to complain of the situation, Rielly made several visits to the office 
of the market supervisor, Ray Lisle, an employee of the Livestock 
Branch, Production and Marketing Administration, United States 
Department of Agriculture. The first visit was between 12 and 1 
p.m. Lisle immediately communicated with Glann and told him 
that the cattle should be weighed and delivered to Rielly. The cat- 
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tle, however, were weighed to Sullivan Company between 1:15 and 
1:20 p.m. and were delivered at 2:05 p.m. On the second visit to 
Lisle’s office around 1:20 p.m., Rielly, Shottenkirk and Leeds 
talked to Lisle’s assistant, J. E. Roningen. Roningen, after talking 
to Lisle on the telephone, told Leeds that an effort should be made 
to get the cattle for Rielly from the Sullivan Company. Leeds 
agreed to try but returned in a short time and said that Sullivan 
Company had bought the cattle for a customer and would not re- 
lease them. At another conference in Lisle’s office around 2:15 
p.m., Leeds took the position with Lisle that Glann had no right 
to sell the cattle to Rielly since Parmelee was still in the alley and 
that the cattle belonged to Sullivan Company. 


9. Rielly had obtained trucks which were waiting to take the 
cattle to his farm. Upon being informed that he would not get the 
livestock, Rielly told the truckers that he would have no livestock 
to haul. 


10. Rielly was leaving the yards between 3:30 and 4 p.m. when 
Glann intercepted him and asked him to step in the office for a 
few minutes. Rielly testified that he told Glann that he had been 
at the yards since 9 a.m. “and you made a fool out of me. You 
can go plumb to hell. That is just what I told him, and I was sev- 
enty-five miles from home on a cold day.” 


11. At this time Glann was attempting to get Mr. Vail, head 
of Sullivan Company, to release the cattle and Mr. Vail agreed to 
do so ashort time later. Glann so reported to Lisle but Rielly had 
left the market. The respondent made no further effort to notify 
Rielly that he coulld have the cattle. 


CONCLUSIONS 


The order of inquiry charges that the respondent violated sec- 
tion 312 of the act in that the respondent sold the cattle to Rielly 
“. , . but did not deliver to him and without the consent of W. A. 
Rielly thereafter sold and delivered the same animals to Sullivan 
Company. . . .” Section 312 makes it unlawful for any stockyard 
owner, market agency, or dealer to engage in or use “any unfair, 
unjustly discriminatory, or deceptive practice or device. .. .” 

The facts show that Glann sold the cattle to Rielly but that the 
same cattle were sold to Parmelee for Sullivan Company and were 
weighed and delivered to Sullivan Company. It is clear from the 
evidence that Leeds knew of Rielly’s bid of 27 cents a pound when 
he had only a 2614-cent bid from Parmelee, that Glann saw that 
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Parmelee was still in the alley after Glann had sold the cattle to 
Rielly and that the cattle were not weighed to Sullivan Company 
until after Rielly had complained to Market Supervisor Lisle and 
Lisle had requested Glann to deliver the cattle to Rielly. Title 
does not pass under the custom of the market until weighing. In 
re Market Agencies at Sioux City Stock Yards, 9 A.D. 1, 80 (1950). 
Obviously, then, Glann was in a position to stop the sale to Sulli- 
van Company and, at any rate, to stop transfer of title to Sullivan 
Company.' From the evidence, it appears that the respondent 
failed to weigh and deliver the cattle to Rielly because of adher- 
ence to a custom or practice whereby the buyer who wins the 
“turn” or “flip” is entitled, as long as he remained in the alley, 
to have first chance to buy livestock at the salesman’s figure. 

Under the facts and circumstances, the failure to deliver the 
livestock to Rielly constituted a violation of section 312. Adher- 
ence to a custom or practice of giving exclusive right to purchase 
to the prospective buyer in the alley, regardless of the sale to 
Rielly, is no valid defense and the respondent does not urge so. The 
respondent does suggest, however, that there can be no violation 
of section 312 until a course of conduct has been established on 
the part of the respondent and that the only charge in this pro- 
ceeding is of an isolated nature, namely, the failure to deliver live- 
stock after sale in one instance. Section 312 makes it unlawful to 
“engage in or use any unfair, unjustly discriminatory, or decep- 
tive practice or device.” The word “practice” is used in a general 
sense, that is, as applied to the regulated industry and does not 
require that the respondent in an individual case indulge in the 
activity long enough and often enough to amount to a course of 
conduct on his part. 

While we conclude that the failure to deliver the livestock to 
Rielly constitutes violation of section 312, there is no need for 
any further discussion in this proceeding of Rielly’s right to par- 
ticipate in the flipping, the extent to which Parmelee held down 
the alley, etc., since the only charge in the complaint is failure to 
deliver and since the “turn” system employed is considered at 
greater length in a companion reparation, W. A. Rielly v. Steele- 
Siman & Company, P&S Docket No. 1963, decided today. 


To be fair to respondent, there was an attempt to get the cattle 
for Rielly after it failed earlier to heed Lisle’s request that the 
cattle be delivered to Rielly. The release of the cattle by Sullivan 


§ Section 408 of the act makes Glann's acts the acts of the respondent market agency. 
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Company came late in the day, however, and after Rielly had left 
the market. The preponderance of the evidence shows that while 
Glann asked Rielly to step into the office for a few minutes be- 
tween 3:30 and 4 p.m., he did not tell Rielly that he was trying 
to negotiate a release with Mr. Vail, the head of Sullivan Com- 
pany. Moreover, there is no showing that the respondent commu- 
nicated with Rielly subsequently to notify him that he could have 
the cattle. At any rate, these belated efforts do not expunge the 
violation. 

In view of the nature of the violation found and charged, that 
is, failure to deliver after a sale, we do not think it appropriate to 
issue a cease and desist order. The incident of failure to deliver 
is an isolated one. There is no indication that the violation found 
has occurred before, or since, and, in fact, the practical effect of 
such cease and desist order would be to assure observance by the 
respondent of a “turn” system, the validity of which, to say the 
least, is open to serious doubts. Therefore, no cease and desist 
order will issue. 


ORDER 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3195) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Doc. No. 148. Decided July 22, 1952. 


Continuation of Rates and Charges—Effective Date of Order 


Inasmuch as the parties are agreed, the order of February 20, 1951, as 
amended by the order of April 30, 1951, is continued in effect to and 
including September 15, 1952, unless modified or further extended before 
the latter date, and the time for filing an answer by the Livestock Branch 
to respondent’s petition is extended to and including August 15, 1952, 
and, for good cause shown, this order shall become effective in less than 
30 days. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. R. E. Cunningham, of Omaha, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

Respondents are now operating under an order issued on May 
26, 1952 (11 A.D. 442) which continued in effect to and including 
August 15, 1952 the order of February 20, 1951 (10 A.D. 149), 
as amended by the order of April 30, 1951 (10 A.D. 513), author- 
izing the current rates and charges. 

On April 23, 1952, a petition was filed by respondents requesting 
authority to put into effect for a period of one year a new schedule 
of rates and charges modifying the currently authorized schedule. 
Notice of this petition was published in the Federal Register on 
May 2, 1952 (17 F.R. 3886), and all interested persons were af- 
forded an opportunity to be heard in the matter. No interested 
person has notified the Hearing Clerk of a desire to be heard. 

On July 15, 1952, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration, filed a petition stating 
that it would be impossible for the Livestock Branch to make a 
recommendation concerning respondents’ petition within the ex- 
tension of time fixed by the order of May 26, 1952, for the filing 
of an answer because of the fact that its study of the reasonable- 
ness of the proposed rates and charges and its negotiations with 
respondents concerning the same had not yet been completed. 
The Livestock Branch requested, therefore, that the order of Feb- 
ruary 20, 1951, as amended by the order of April 30, 1951, be 
extended to and including September 15, 1952, unless modified 
or further extended before the latter date, and that the time for 
filing an answer by the Livestock Branch to respondents’ petition 
be further extended to and including August 15, 1952. 

On July 15, 1952, a document was filed by respondents stating 
that they agree to the granting of the petition filed by the Live- 
stock Branch on July 15, 1952. 

Inasmuch as the petition of the Livestock Branch does not in- 
volve an increase of rates and charges lawfully prescribed by the 
Secretary or new rates and charges for services not heretofore 
covered by order, it is found that further notice and public pro- 
cedure on this order are unnecessary. 

Since the parties are agreed, the order of February 20, 1951, as 
amended by the order of April 30, 1951, is continued in effect to 
and including September 15, 1952, unless modified or further ex- 
tended before the latter date, and the time for filing an answer by . 
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the Livestock Branch to respondents’ petition is extended to and 
including August 15, 1952. 
The respondents who must comply with this order on its effective 
date wish to continue assessing the current rates and charges 
pending action on their petition. The Packers and Stockyards Act 
provides that orders of this nature shall not be effective in less 
than five days after their date. Any undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making it effective in less 
than 30 days. 

This order shall become effective on the sixth day following its 
date of signature, and copies hereof shall be served upon the par- 
ties by registered mail or in person. 


(No. 3196) 


ESTRELLA FRUIT SHIPPING CORPORATION v. JOHN HEATON. PACA 
Docket No. 5670. Decided July 1, 1952. 


Failure to Pay Balance of Purchase Prices 


Where complainant alleged that it sold and delivered to respondent two 
truckloads of bananas for which respondent has paid only a part of the 
agreed purchase prices and respondent denied that he had been allowed 
all just credits, held, that, since respondent offered no evidence to show 
he was entitled to any credits, complainant should be awarded reparation 
for the balance of the purchase prices. 


. Frank E. Trobaugh, of West Frankfort, Illinois, for complainant. Mr. 
Frank P. Hanagan, of Benton, Illinois, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 1, 1951, and formal complaint 
was filed November 26, 1951. Complainant seeks to recover $3,- 
973.75, the alleged balance of the purchase prices of two truck- 
loads of bananas sold to respondent during 1951. 

A copy of the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s attorney on December 8, 1951. On the same day a copy of 
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the formal complaint and a copy of the report of investigation 
were served upon respondent. 

In an answer filed January 8, 1952, respondent states that he 
does not have sufficient knowledge or information to deny or admit 
the allegations in the formal complaint with respect to amounts, 
values and dates of the various shipments of bananas made by 
complainant to respondent. While respondent admits owing money 
to complainant, he denies that this sum is $3,973.75, and denies that 
respondent was allowed all just credits, deductions, and set-offs. 

Although the amount involved in this proceeding exceeded $500, 
neither party requested an oral hearing. Therefore, the shortened 
method of procedure was followed in accordance with section 47.20 
of the rules of practice (7 CFR 47.20). Complainant requested 
that the verified formal complaint, and attached exhibits be con- 
sidered as its opening statement. In a letter dated May 2, 1952, 
which was served upon respondent’s attorney by registered mail 
on May 5, 1952, respondent was given 20 days from the receipt 
of the letter within which to file an answering statement in the 
form of an affidavit or to request that his answer be considered 
as his answering statement. No reply to this letter has been re- 
ceived from respondent. 


FINDINGS OF FACT 


1. Complainant, Estrella Fruit Shipping Corporation, is a cor- 
poration whose address is 133 North Front Street, New Orleans, 
Louisiana. 

2. Respondent is an individual, John Heaton, whose address 
is 304 South Logan Street, West Frankfort, Illinois. At the time 
of each of the transactions involved herein, respondent was li- 
censed under the act. 

8. On or about February 27, 1951, in the course of interstate 
commerce, co.,.plainant sold to respondent 424 stems of green ba- 
nanas weighing 30,930 pounds, at $7.50 per hundred pounds, mak- 
ing a total of $2,319.75 f.o.b. New Orleans. In accordance with the 
contract, complainant shipped the bananas by truck from New 
Orleans to West Frankfort. Respondent received and accepted the 
shipment. 

4. On or about March 8, 1951, in the course of interstate com- 
merce, complainant sold to respondent, 378 stems of green banan- 
as, weighing 30,050 pounds, at $8 per hundred pounds, making a 
total of $2,404 f.o.b. New Orleans. In accordance with the con- 
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tract, complainant shipped the bananas by truck from New Or- 
leans to West Frankfort. Respondent received and accepted the 
shipment. | 


5. Complainant forwarded to respondent an invoice for the 
purchase price of each of the foregoing purchases. On the purchase 
prices of $4,723.75, respondent has made three payments of $250 
each, or $750. 


6. There is due and owing from respondent to complainant in 
connection with the purchase of the two shipments of bananas the 
sum of $3,973.75. 


7. Informal complaint was filed within nine months after the 
accrual of the causes of action. 


CONCLUSIONS 


In the formal complaint, G. Petterson, complainant’s president, 
stated under oath that complainant sold to respondent one lot of 
bananas on February 27, 1951, and another lot on May 8, 1951, 
for a total agreed sum of $4,723.75; that the bananas were shipped 
by truck from New Orleans to respondent at West Frankfort; 
that respondent made payments totaling $750; that respondent 
issued his check for $2,319.75 payable to complainant in payment 
for the first lot, but the check was dishonored for insufficient 
funds; and that there is due and owing complainant the amount 
of $3,973.75. The exhibits attached to the formal complaint in- 
clude a photostatic copy of the dishonored check for $2,319.75, 
which is dated March 23, 1951; a statement of respondent’s ac- 
count showing payments of $250 on May 2, May 9, and June 4, 
1951; and a photostatic copy of a letter dated April 11, 1951, ad- 
dressed by respondent to complainant, wherein respondent admits 
owing complainant for two loads of bananas but asks for more 
time within which to pay. 

There is a variance as to the date of the second contract between 
the informal complaint, the formal complaint, and the exhibits. 
The informal complaint states that this contract was entered into 
on March 28, the formal complaint sets the date as May 8, and 
the statement of respondent’s account shows the date to be March 
8. Since respondent, in his letter of April 11, 1951, admitted owing 
complainant for two truckloads of bananas, the date of the second 
contract could not have been May 8. It is considered that the cor- 
rect date is shown in the statement of respondent’s account be- 
cause this statement was prepared by complainant’s accountant, 
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presumably on the basis of information taken from complainant’s 
records. 

In his answer, respondent denied that complainant was due $3,- 
973.75 and denied that complainant had allowed him all just cred- 
its, deductions, and set-offs. He did not state in the answer what 
credits, deductions, and set-offs were still due him. Subsequently, 
respondent was given an opportunity to file an answering state- 
ment where such information could have been furnished. No an- 
swering statement was filed. 

It is concluded that there is due and owing to complainant from 
respondent the sum of $3,973.75. Respondent’s failure to pay 
promptly this amount to complainant is in violation of section 2 of 
the act. Reparation should be awarded complainant in the amount 
of $3,973.75, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $3,973.75, plus interest thereon 
at the rate of 5 percent per annum from April 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties, 


(No. 3197) 


INDIANAPOLIS FRUIT COMPANY v. GUINN & SONS. PACA Doc. No. 
5751. Decided July 1, 1952. 


Failure to Pay Balance of Purchase Prices—Default 


Where it is alleged that complainant sold to respondent certain fruit and 
vegetables, that the latter accepted the commodities, but failed to pay 
the total purchase price, and where respondent failed to file an answer, 
held, that respondent’s failure to answer constitutes an admission of the 
facts alleged in the complaint, and his failure to pay the full purchase 
prices is a violation of section 2 of the act for which reparation should 
be awarded complainant. 


Indianapolis Fruit Company, of Indianapolis, Indiana, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on March 14, 1952, in which com- 
plainant alleges that it sold in interstate commerce to respondent 
between the dates of July 17, 1950 and July 28, 1950, certain fruit 
and vegetables; that respondent accepted the commodities when 
tendered ; that respondent has paid only a portion of the total pur- 
chase price; and that respondent has failed to pay the balance of 
the agreed prices. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent by reg- 
istered mail on April 26, 1952. On the same date, a copy of the 
report of investigation was likewise served upon complainant. 

At the time of the service of the formal complaint upon respond- 
ent, it was notified by letter enclosed therewith that an answer 
to the complaint should be filed within 20 days from such notifica- 
tion, and that failure to answer would constitute an admission of 
the allegations of the complaint. Respondent failed to file an an- 
swer and the issuance of an order is, therefore, authorized with- 


out further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of A. J. Comella, 
Phil Caito, Jr., Joseph Mascari, and Charles Navarra, doing busi- 
ness as Indianapolis Fruit Company, whose address is 424 South 
New Jersey Street, Indianapolis, Indiana. 


2. Respondent is an individual, Lige Guinn, doing business as 
Guinn & Sons whose address is 1707 East 12th Street, Muncie, 
Indiana. At the time of the transactions here involved, respondent 
was duly licensed under the act. 


8. Between the dates of July 17, 1950 and July 28, 1950, com- 
plainant sold and delivered to respondent, in the course of inter- 
state commerce, certain fruit and vegetables, in the quantities and 
at the prices set out below: 

Date Quantity Unit Commodity Unit Price Total Price 
7-17-50 3 Crts. Sweet Potatoes @$2.00 $ 6.00 
1 Crt. Carrots 5.00 5.00 
3 Ctrs. Lettuce 4.00 12.00 
10 Bsk. Tomatoes 2.00 20.00 
1 Crt. Celery 5.25 5.25 


$48.25 
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Quantity Unit Commodity Unit Price Total Price 
2 Bu. Peppers 3.00 $ 6.00 
2 Crts. Lettuce 3.75 7.50 
1 Crt. Celery 5.25 5.25 


$18.75 


Lettuce 8.75 11.25 
Carrots 4,00 4.00 
Tomatoes 1.25 37.50 


$52.75 


Lettuce 7.50 
Celery 9.50 
Oranges a 9.50 
Radishes 4 5.10 


$31.60 


Grapefruit 28.75 
Lettuce a 15.00 
Carrots ; 3.50 
Radishes i 1.80 
Radishes No Charge 


$49.05 


Radishes 3 4.50 
Green Onions a 10.00 
Peppers a 2.50 
Lettuce 7.50 
Pascal Celery 4.00 


$28.50 


7-28-50 Carrots 8.50 
Lettuce k 3.50 
Lemons i 18.00 


$25.00 

4. Respondent accepted all the above commodities upon de- 
livery in compliance with the contracts of purchase and sale, but 
has paid complainant only $20 on the total agreed purchase prices. 

5. Deducting the $20 paid by respondent from the total pur- 
chase prices of $253.90, leaves a balance now due and owing from 
respondent to complainant of $233.90. 

6. An informal complaint was filed on November 17, 1950, 
which was within 9 months from the time the alleged causes of 
action accrued. 
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© Ss P°USIONS 


Respondent’s failure t. «ue an answer to the complaint consti- 
tutes an admission of the ‘facts alleged in the complaint, as pro- 
vided in the rules of practice (7 GFR 47.8(c)). 

It is concluded that respgndent’s failure to promptly pay the 
agreed purchase prices for the commodities sold to and accepted 
by it is a violation of section 2 of the act, and the complainant 
should be awarded reparation in the amount of the unpaid balance, 
plus interest. The facts and circumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $233.90, with interest at the 
rate of 5 percent per annum from August 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3198) 


PACA Doc. No. 5575. Decided July 1, 1952. 


Dismissal—Request of Complainant 


Where complainant, by letters addressed to the Regulatory Division Fruit 
and Vegetable Branch, and to the Regional Attorney at Lincoln, 
Nebraska, informed the Department that it was dropping its action 
against the respondent, indicating that*the file may be closed, the com- 
plaint is accordingly dismissed. 


. Thomas C. Weldon, of Santa Maria, California, for complainant. Messrs. 
Golbus & Golbus, of Chicago, Illinois, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed June 5, 1951, complainant alleged 
rejection by respondent without reasonable cause of two cars of 
carrots shipped to respondent in February 1951. Complainant re- 
quested reparation in the amount of $635.65. Respondent filed an 
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answer on August 1, 1951, anc? °2%sted an oral hearing to be 
held at * * *, Missouri. “A ot 

Before a hearing could be scheduled, however, complainant, by 
letter dated April 28, 1952, addressed to the Regulatory Division, 
Fruit and Vegetable Branch, and !stter dated May 24, 1952, to 
* * *, Regional Attorney, * * *, Nebraska, informed the 
Department that it is dropping its action against the respondent, 
indicating that the file can be closed. lalate the complaint 
is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3199) 


W. C. CHAMPION COMPANY v. L. E. MYERS. PACA Doc. No. 5757. 
Decided July 2, 1952. 


Failure to Pay Purchase Prices—Default 


Where it is alleged that complainant sold to respondent several shipments 
of citrus fruit, and that the latter accepted the fruit, but failed to pay 
the purchase prices, and where respondent failed to file an answer, held, 
that respondent’s failure to answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and his failure 
to pay the agreed purchase prices is a violation of section 2 of the act 
for which reparation should be awarded complainant. 


W. C. Champion Company, of Orlando, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a formal complaint was filed on April 11, 1952, wherein complain- 
ant alleges that it sold and delivered to respondent, in the course 
of interstate commerce, three truckloads of citrus fruit (oranges, 
grapefruit and tangerines), and that respondent accepted the fruit 
upon delivery, but has failed to pay the agreed purchase prices 
therefor. A copy of the formal complaint and a copy of the report 
of investigation made by the Regulatory Division, Fruit and Veg- 
etable Branch, were served upon respondent by registered mail 
on May 1, 1952. Complainant was likewise served with a copy of 
the report of investigation on April 30, 1952. 
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At the time of the service of the formal complaint upon respond- 
ent, he was notified by letter attached thereto that an answer to 
the complaint should be filed within 20 days from such notifica- 
tion, and that failure to answer would constitute an admission of 
the allegations of the complaint and would be deemed a waiver 
of oral hearing. Respondent failed to file an answer, however, and 
the issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 
1. Complainant, W. C. Champion Company, is a corporation 
whose address is post office Box 409, Orlando, Florida. 


2. Respondent is an individual, L. E. Myers, whose address is 
Walters Avenue, Laurel, Mississippi. At the time of these trans- 
actions, respondent was duly licensed under the act. 


8. On or about December 14, 1951, in the course of interstate 
commerce, complainant sold to respondent, through Hub City Bro- 
kerage Company, Hattiesburg, Mississippi, a truckload of oranges, 


U. S. No. 1 quality, various sizes, for a total agreed price of 
$836.50, f.0.b. shipping point. 


4. On December 14, 1951, complainant shipped from Orlando, 
Florida, to respondent at Laurel, Mississippi, the kind, quality, 
grade and size of oranges called for by the contract and in the 
manner agreed upon in a truck operated by Hudman, Inc., Little 
Rock, Arkansas. 


5. On or about December 18, 1951, in the course of interstate 
commerce, complainant sold to respondent, through Hub City Bro- 
kerage Company, Hattiesburg, Mississippi, a truckload of mixed 
citrus fruit consisting of oranges, grapefruit and tangerines, or- 
anges and grapefruit being U. 8. No. 1 quality, and tangerines 
U.S. No. 2, for a total agreed price of $731.20. 


6. On December 18, 1951, complainant shipped from Orlando, 
Florida, to respondent at Laurel, Mississippi, the kind, quality, 
grade and size of fruit called for by the contract and in the man- 
ner agreed upon in a truck operated by C. D. Debord, Deland, 
Florida. 


7. On or about January 17, 1952, in the course of interstate 
commerce, complainant sold to respondent, through Hub City Bro- 
kerage Company, Hattiesburg, Mississippi, a truckload of citrus 
fruit consisting of oranges, grapefruit and tangerines of various 
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sizes, oranges and grapefruit U. 8S. No. 1 quality, and tangerines 
U. S. No. 2, for the total agreed price of $911.80, f.o.b. shipping 
point. 


8. On January 17, 1952, complainant shipped from Orlando, 
Florida, to respondent at Laurel, Mississippi, the kind, quality, 
grade and size of fruit called for by the contract and in the man- 
ner agreed upon in a truck operated by L. E. Carter, Laurel, Mis- 
sissippi. 

9. Upon arrival at destination, respondent accepted the three 
truckloads of citrus fruit described in Findings of Fact 3, 5 and 
7 in compliance with the contract of purchase and sale subse- 
quently issued two checks payable to complainant in amounts of 
$836.50 and $731.20, covering the purchase prices for the first 
two shipments of fruit. Both checks were returned to complain- 
ant by the bank upon which drawn with the designation “not suf- 
ficient funds,” causing complainant to incur protest fees in the 
amount of $3. The total of the purchase prices of the three ship- 
ments of fruit amounts to $2,479.50, no part of which has been 
paid by respondent. There is now due and owing to complainant 
from respondent the sum of $2,479.50, plus $3 protest fees, or a 
total indebtedness of $2,482.50. 


10. The formal complaint was filed on April 11, 1952, which 
was within nine months from the time the causes of action therein 
alleged accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a wai- 
ver of oral hearing, as provided in the rules of practice (7 CFR 
47.8(c)). 

The facts thus admitted are that complainant sold and delivered 
to respondent three shipments of citrus fruit in accordance with 
the terms of the contract of purchase and sale; that respondent 
accepted the fruit upon delivery in compliance with the contract; 
that respondent has failed to pay the purchase prices for the fruit; 
and that respondent is now indebted to complainant for the full 
amount of said total purchase price. 

It is concluded that respondent’s failure to pay promptly the 
purchase prices for the fruit in question is a violation of section 
2 of the act, and complainant should be awarded reparation in the | 
amount of the total unpaid purchase price, with interest, plus an 
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additional amount of $3 to cover protest fees for respondent’s 
worthless checks. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,482.50, with interest at the 
rate of 5 percent per annum from February 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3200) 


FLORIDA CITRUS EXCHANGE v. L. E. MYERS. PACA Doc. No. 5756. 
Decided July 2, 1952. 


Failure to Pay Purchase Prices—Default 


Where it is alleged that complainant sold to respondent several truckloads of 
citrus fruit and that the latter accepted the fruit and issued its check 
in payment of the first shipment of fruit, which check was dishonored 
by the bank, and that respondent has failed to pay the agreed purchase 
prices, and where respondent failed to file an answer, held, that res- 
pondent’s failure to answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay 
the agreed purchase prices is a violation of section 2 of the act for which 
reparation should be allowed complainant. 


Mr. Counts Johnson, of Tampa, Florida, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by wire on January 14, 1952. 
A formal complaint was filed on April 16, 1952, in which com- 
plainant alleges failure on the part of respondent to pay the pur- 
chase prices for various shipments of citrus fruit delivered to re- 
spondent by complainant in November 1951. A copy of the formal 
complaint, together with a copy of the report of investigation 
made by the Regulatory Division, Fruit and Vegetable Branch, 
was served by registered mail upon respondent on May 1, 1952. 
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A copy of the report of investigation was served in like manner 
upon complainant’s attorney on April 30, 1952. 

At the time of the service of the formal complaint upon respond- 
ent, he was notified in writing that an answer to the complaint 
should be filed within 20 days from the receipt of such notice, and 
that failure to answer would constitute an admission of the alle- 
gations of the complaint and would be deemed a waiver of oral 
hearing. Respondent did not file an answer, however, and the is- 
suance of an order is, therefore, authorized without further pro- 
ceedings. 


FINDINGS OF FACT 


1. Complainant, Florida Citrus Exchange, is a corporation 
whose address is P. O. Box 2349, Tampa, Florida. 


2. Respondent is an individual, L. E. Myers, whose address is 
Laurel, Mississippi. At the time of these transactions, respond- 
ent was licensed under the act. 


38. On or about November 6, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent a 
truckload of citrus fruit, consisting of 100 Bruce boxes of Hamlin 
oranges, size 126’s to 250’s, U. S. No. 1 grade, at $2.75 per box; 
1,520 5-pound bags of Hamlin oranges, size 288’s, U. S. No. 1 
grade, at 17.1 cents per bag; and 25 Bruce boxes of Foster Pink 
Grapefruit, size 46’s to 70’s, U. S. No. 2 grade, at $4.50 per box; 
all prices f.o.b. Dundee, Florida, packing house acceptance basis, 
for a total invoice price of $647.42, less 15 cents on 56/216’s or 
a total of $8.40, and 50 cents on 29/250’s or $14.50, leaving a net 
agreed sales price of $624.52. Said truckload of citrus fruit was 
shipped by complainant from Dundee, Florida, to respondent at 
Laurel, Mississippi, on November 8, 1951, in a truck bearing li- 
cense T/3 127, Ala., trailer 5T/3108, Ala. 


4. On or about November 19, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent a 
truckload of citrus fruit, consisting of 165 Bruce boxes of Hamlin 
oranges, size 176’s to 288’s, U. S. No. 1 grade, at $2.75 per box; 
2,016 5-pound bags Hamlin oranges, size 176’s to 288’s, U. S. No. 
1 grade, at 17.1 cents per bag; and 35 Bruce boxes regular grape- 
fruit size 64’s, U.S. No. 2 grade, at $2.00 per box; all prices being 
f.o.b. Lake Garfield, Florida, packing house acceptance basis, for 
a total price of $868.49, less 25 cents on 40/216’s or a total of $10, 
and 50 cents on 39/250’s or a total of $19.50, leaving a net agreed 
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sales price of $838.99. Said truckload of citrus fruit was shipped 
by complainant from Lake Garfield, Florida, to respondent at 
Laurel, Mississippi, on November 20, 1951, in a trailer bearing 
license T/3165, Ala. 


5. On or about November 27, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent a 
truckload of citrus fruit, consisting of 100 Bruce boxes of Hamlin 
oranges, size 176’s to 250’s, U. S. No. 1 grade, at $2.50 per box; 
400 5-pound bags of Hamlin oranges, size 288’s, U. 8. No. 1 grade, 
at 17.1 cents per bag; 25 Bruce boxes Duncan grapefruit, size 
70’s, U. S. No. 2 grade, at $2.00 per box; and 100 half boxes of 
tangerines, size 210’s, U. S. No. 2 grade, at $2.00 per half box; all 
prices being f.o.b. Winter Haven, Florida, for a total price of 
$568.40, less 25 cents on 65/216’s and 250’s or a total of $16.25, 
leaving a net agreed sales price of $552.15. Said truckload of citrus 
fruit was shipped by complainant from Winter Haven, Florida, to 
respondent at Laurel, Mississippi, on November 28, 1951, in a truck 
bearing license 5T/2196, Ala. 


6. The contracts of purchase and sale covering the foregoing 


transactions were’ negotiated by Montgomery Brokerage Com- 
pany, Mobile, Alabama, who acted in the transactions as agent 
for both complainant and respondent. 


7. Thethree shipments of citrus fruit were Federally inspected 
at shipping point on or about the dates of shipment, the reports 
of which show the fruit met contract specifications. 


8. Complainant delivered to respondent at Laurel, Mississippi, 
the kind, quality, grades, and sizes of citrus fruit called for by 
each of the contracts of purchase and sale, and in the manner 
agreed upon, in trucks operated by persons unknown to complain- 
ant, but which said trucks are identified by license number. 


9. Upon arrival of each of the three truckloads of citrus fruit 
at destination, respondent accepted the fruit in compliance with 
the contracts of purchase and sale, but has failed and refused to 
pay complainant the agreed purchase prices for the fruit, or any 
part thereof. There is due and owing to complainant from re- 
spondent the sum of $2,015.66. 


10. The formal complaint was filed on April 16, 1952, which 
was within 9 months from the time the causes of action therein 
alleged accrued. 
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CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided in the rules of practice (7 CFR 
47.8(c)). 

When notified by wire from the Regulatory Division of the com- 
plaint filed against him, respondent did not deny receiving and 
accepting the three shipments of citrus fruit, but replied by wire 
indicating that he would take care of the matter by the end of 
the week. It also appears that respondent issued his check dated 
December 19, 1951, in the amount of $624.52, covering the pur- 
chase price of the first shipment of citrus fruit, but the check was 
returned by the bank because of insufficient funds and no pay- 
ments have been made by respondent on the purchase prices of 
the fruit. 

It is concluded that respondent’s failure to pay promptly the 
purchase prices for the three shipments of citrus fruit in ques- 
tion is a violation of section 2 of the act, and complainant should 
be awarded reparation in the amount of the total unpaid price 
with interest. The facts and circumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,015.66, with interest at the 
rate of 5 percent per annum from December 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3201) 


Byrp L. PATRICK v. W. A. WILSON CoMPANY. PACA Doc. No. 
5752. Decided July 2, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that respondent purchased after inspection a 
truckload of watermelons for which the latter has failed to pay the 
agreed purchase price, and where respondent did not file an answer to 
the complaint, held, that its failure to answer constitutes an admission 
of the facts alleged in the complaint, and its failure to pay the purchase 
price is a violation of the act for which reparation should be awarded 
complainant. 
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Mr. Kenneth E. Pearce, of Carmi, Illinois, for complainant. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT A csieners 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 8, 1950, and formal com- 
plaint was filed February 26, 1952. Complainant seeks to recover 
$250.20, the alleged purchase price of a load of watermelons sold 
to respondent in August 1950. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served upon com- 
plainant’s attorney on April 18, 1952. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent on April 22, 1952. 

At the time of service of the copy of the formal complaint, re- 
spondent was notified in writing that an answer should be filed 
within 20 days after receipt of such notice, and that failure to file 
an answer would be deemed an admission of the allegations of 
the complaint. Notwithstanding such notice, respondent failed to 
file an answer. The issuance of an order is therefore authorized 
without further proceedings. 


— en Se es TT 9s: ONIN SE eee 
SERS ES TINDINGS OF FACT rr 


1. Complainant is an individual, mad L. Patrick, whose ad- 
dress is Route 3, Carmi, Illinois, 


2. Respondent is an individual, Winifred A. Wilson, doing bus- 
iness as W. A. Wilson Company, whose address is P. O. Box 451, 
R.F.D. #4, Vincennes, Indiana. 


8. On or about August 31, 1950, in the course of interstate 
commerce, complainant sold to respondent 1,020 watermelons, 
weighing 25,020 pounds, at an agreed price of one cent per pound, 
or a total of $250.20 f.o.b. at complainant’s farm near Epworth, 
Illinois. Respondent inspected the melons at complainant’s farm 
prior to the purchase. 


4. The melons purchased by respondent were loaded on his 
truck and transported to Toledo, Ohio. 


5. Complainant has requested payment of the purchase price 
but respondent has refused to pay any part thereof. 
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6. There is due and owing complainant from respondent the 
sum of $250.20. 


7. Informal complaint was filed December 8, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the full purchase price 
of the watermelons purchased from complainant is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $250.20, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $250.20, with interest thereon 
at the rate of 5 percent per annum from September 1, 1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3202) 


PACA Doc. No. 5439. Decided July 2, 1952. 


Rejection of Commodity Without Reasonable Cause— 

Failure to Deliver Oranges Suitable for Storage— 

Dismissal of Complaint and Counterclaim—Failure 
to Prove Damages 


Where complainant sought to recover damages allegedly resulting from 
respondent’s rejection of two carloads of oranges purchased from com- 
plainant and respondent counterclaimed for damages alleging that the 
oranges were not suitable for storage as specified in the contract, held, 
that the contract specified oranges of very good quality, suitable for 
storage; that the oranges were not suitable for storage and, therefore, 
respondent’s rejection was not without reasonable cause; and that since 
respondent failed to prove any damages resulting the breach of warranty, 
the complaint and counterclaim should be dismissed. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. 
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Fred Stua, of Cleveland, Ohio, for respondent. Mr. Robert L. Kealy, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed September 6, 1950, complainant al- 
leges that it shipped to respondent two carloads of oranges in 
May 1950, pursuant to a contract of sale entered into by the par- 
ties and that respondent rejected the shipments at destination 
without reasonable cause. A copy of the complaint and a copy of 
the report of investigation made by the Regulatory Division of 
the Fruit and Vegetable Branch were served upon respondent by 
registered mail on October 7, 1950. A copy of this report was like- 
wise served upon complainant’s attorney on October 6, 1950. 

A copy of respondent’s answer and counterclaim, filed Novem- 
ber 3, 1950, was served upon complainant’s attorney by registered 
mail on November 7, 1950. Respondent admits the purchase and 
rejection of the two carloads of oranges but asserts he lawfully 
rejected the fruit .because it was not suitable for storage as re- 
quired by the contract. Respondent counterclaims for damages 
caused by complainant’s alleged breach of contract. 

A copy of complainant’s reply filed November 13, 1950, was 
served upon respondent by registered mail on November 15, 1950. 
Complainant claims that the contract did not require the oranges 
to be suitable for storage and, in any event, that they were suit- 
able for storage at destination. Complainant denies that it 
breached the contract and asserts that the damages claimed by 
respondent are speculative. 

Oral hearing was held January 22, 1952, at * * *, Ohio. 
Complainant introduced the depositions of * * *, * * *, 
* * *and * * * taken on its application, and the testimony 
of * * * * * * and * * * testified for respondent. 


FINDINGS OF FACT 


1. Complainant, American Fruit Growers, Inc., is a corpo- 
ration whose address is * * *, * * *, Pennsylvania. 


2. Respondent is an individual, * * *, doing business as 
* * * whose business addressis * * *, * * *, Ohio. At 
the time of the transaction which is the subject matter of this 
proceeding respondent was licensed under the act. 
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8. On or about May 29, 1950, in the course of interstate com- 
merce, complainant contracted to sell to respondent two carloads 
of Valencia oranges, Blue Goose Brand, very good quality, suitable 
for storage. One carload was to be shipped May 29 and the other 
May 30, 1950. The first car was to contain approximately 50 boxes 
of size 150, 300 boxes of 176’s, and 150 boxes of 200’s, and the 
second car approximately 50 boxes of 150’s, 100 boxes of 176’s, 
200 boxes of 200’s, 100 boxes of 216’s and some 250’s. The agreed 
prices of the various sizes were 150’s at $3.50 per box, 176’s at 
$3.60, and 200’s and smaller at $3.85. The contract was negotia- 
ted by a brokerage firm, * * *, * * *, Ohio. 


4. On May 29, 1950, complainant shipped from * * *, 
Florida, to respondent car FGEX 59778, containing 525 boxes of 
Valencia oranges of the brand and sizes specified for which the 
contract price was $1,902.95, This car arrived in * * *, Ohio, 
about 5:30 p.m., June 2, 1950. On May 30, 1950, complainant 
shipped from * * *, Florida, to respondent car FGEX 15128 
containing 519 boxes of Valencia oranges of the brand and sizes 
specified for which the contract price was $1,943.50. This car ar- 
rived in * * * about 6:30 p.m., June 3, 1950. 


5. At shipping point, about 1:00 p.m., May 29, 1950, a Fed- 
eral inspector certified the quality and condition of the oranges in 
car FGEX 59778 to be as follows: 


“Stock is mature; firm well-formed; fairly smooth texture; 
mostly less than 1/3, some 1/3 to 14 discolored ; mostly fairly 
well, some reasonably well, few well colored. Grade defects 
average within tolerance. No decay.” 


6. At shipping point, about 3:00 p.m. May 30, 1950, a Fed- 
eral inspector certified the quality and condition of the oranges in 
car FGEX 15128 to be as follows: 


“Stock is mature; firm; well formed; mostly well, some fairly 
well colored; mostly fairly smooth, some smooth texture; 
mostly less than 1/3, some 1/3 to 14 discolored. Grade defects 
within tolerance. No decay.” 


7. About 10:00 a.m. June 3, 1950, respondent notified * * * 
that respondent rejected the oranges in cars FGEX 59778 and 
FGEX 15128 because they showed burnt stem ends and skin 
breakdown and, hence, were not suitable for storage. Notice of 
rejection was promptly communicated to complainant by the 
broker. 
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8. At destination, about 11:00 a.m. June 5, 1950, a Federal 
inspector certified the condition of the oranges in the upper two 
layers of car FGEX 59778 to be as follows: 

“Stock is generally firm. Average 20% shows skin break- 
down including 2 to 8%, average 4% being damaged, re- 
mainder slight. Less 1% decay.” 


9. At destination, about 10:00 a.m. June 5, 1950, a Federal 
inspector certified the condition of the oranges in the upper two 
layers of car FGEX 15128 to be as follows: 

“Stock is generally firm. Average 20% shows skin break- 
down including 2 to 10%, average 5% being damaged, re- 
mainder slight. Average 1% decay.” 


10. The oranges in these cars at the time of their arrival in 
* * * were not reasonably fit for cold storage purposes. 


11. On June 7, 1950, at * * *, Ohio, complainant sold the 
oranges in cars FGEX 59778 and FGEX 15128 at public auction. 
Complainant received net proceeds of $1,407.91 for the oranges 
shipped in car FGEX 59778 and $1,361.26 for those shipped in 
car FGEX 15128. 


12. Formal complaint was filed September 6, 1950, and re- 
spondent’s counterclaim was filed November 3, 1950. In both in- 
stances this was within nine months after the alleged causes of 
action accrued. 


CONCLUSIONS 


Respondent bases his right of rejection in this proceeding on 
the ground that the two carloads of oranges tendered by complain- 
ant were not suitable for storage as specified in the contract of 
sale. Complainant denies that the contract included this specifi- 
cation. The evidence shows that on May 29, 1950, * * * was 
in the office of * * *, to discuss the purchase of oranges. 
* * * engaged in a teletype conversation with complainant’s 
representative and the sale of two carloads of oranges to respond- 
ent was confirmed. The teletype exchanges, insofar as relevant to 
this disputed specification of the contract, read as follows: 


VALS—FGE 38286 HOW IS THIS CAR ROLLING AND 
HOW IS COLOR AND QUALITY 
88286—SOLD ELSEWHERE—CAN LOAD SIMILAR TO- 


MORROW—OR CAN OFR CAR TODAY SUITABLE FOR 
STORAGE 
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HOW IS THE QUALITY AND COLOR THIS FRUIT 


QUALITY VERY GOOD OTHERWISE WDNT RECOM- 
MEND FOR STORAGE COLOR WILL BE GOOD TOO AS 
COLOR-ADDED-PROB TRACE OF GREEN AS IM ALL 
VALENCIAS NOW BUT GENERALLY SPEAKING SAT- 
IS COLOR 


CAN U LOAD TOMORROW ANOTHER CAR PER ABOVE 
SIMILAR TODAYS CAR 


CAN LOAD... 


On May 31, 1950, * * * issued and sent to the parties a 
broker’s Standard Memorandum of Sale which did not specify 
that the oranges sold were to be suitable for storage but did state 
the grade was U.S. No.1. * * * testified that upon receipt 
of this memorandum he promptly complained to the broker about 
the omission. * * * atthe hearing confirmed * * * testi- 
mony on this point and stated that he informed * * * it was 
not, necessary that the specification appear in the memorandum 
because it was in the teletype and because complainant of its own 
accord brought up the matter of suitability for storage. In a letter 


written to the Fruit and Vegetable Branch, dated September 20, 
1950, * * * elaborated on this point: 


‘... We have had instructions not to include any recom- 
mendations or opinions on confirmations; however, it was on 
the strength of the American Fruit Growers’ recommenda- 
tion that these oranges were suitable for storage that * * * 
bought them in the first place.” 


Complainant argues that the omission of the specification from 
the memorandum of sale and the fact that it, and not respondent, 
raised the matter of suitability for storage in the teletype of May 
29, 1950, show that the matter was not a part of the contract. 
Neither of these facts is decisive of the question. The crucial point 
here is whether the statements of complainant in the teletype were 
an express warranty that the oranges were suitable for storage. 
An express warranty is defined by Section 12 of the Uniform Sales 
Act as “any affirmation of fact or any promise by the seller relat- 
ing to the goods . . if the natural tendency of such affirmation 
or promise is to induce the buyer to purchase the goods, and if the 
buyer purchases the goods relying thereon. No affirmation of the 
value of the goods, nor any statement purporting to be a statement 
of the seller’s opinion only shall be construed as a warranty.” It 





618 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 613 


appears that all of the elements required for an express warranty 
are present here. It is concluded that complainant expressly war- 
ranted that the oranges were suitable for storage. 

The next question presented is whether the oranges in cars 
FGEX 59778 and FGEX 15128 were suitable for storage at time 
of shipment as expressly warranted. We are at this point con- 
fronted with several difficulties. One is that the specification ‘‘suit- 
able for storage” is found to have no definite meaning in the prod- 
uce trade. * * * vy. * * *, PACA Docket No. 2167 (S- 
1510). However, in connection with this matter we are given some 
idea of what complainant had in mind by its statement in the tele- 
type of May 29, 1950: “QUALITY IS VERY GOOD OTHER- 
WISE WDNT RECOMMEND FOR STORAGE.” 


Another difficulty is presented by the term “skin breakdown” 
used by the Federal inspector in describing the condition of some 
of the fruit at destination. In response to a request from com- 
plainant that he define what he meant by the term, the Federal 
inspector wrote the following: 

“Skin breakdown is a condition occurring on citrus fruit usu- 
ally being found late in the season after the fruit has been in 
storage for some time. It is usually found near the stem end 
of the fruit and is a drying out of the oil glands in the outer 
rind.” 

In United States Department of Agriculture Miscellaneous Pub- 
lication No. 498, MARKET DISEASES OF FRUITS AND VEG- 
ETABLES, of which we take official notice, we find several dis- 
eases of oranges discussed in which the oil glands of the orange 
are affected. These include aging, heat injury, pitting and spot- 
ting. The Federal inspector at destination found the oranges in 
both carloads generally firm. In addition he found the oranges in 
car FGEX 59778 showed a 20% skin breakdown including 2% 
to 8%, average 4%, damaged, remainder slight and less than 1% 
decay. The oranges in car FGEX showed an average of 20% skin 
breakdown including 2% to 10%, average 5%, damaged, remain- 
der slight and an average of 1% decay. About the same time on the 
same day, June 5, 1950, a private inspector found an average of 
20% severe skin breakdown at stem ends and less than 1% decay 
in the oranges in both carloads. From auction samples examined 
on June 7, 1950, the private inspector described the quality and 
condition as practically the same as found by him on June 5, 1950. 

According to the deposition testimony submitted by complain- 
ant the oranges in both cars were picked a few days before ship- 
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ment. All of the fruit was subjected to washing, drying, coloring, 
waxing and polishing processes. While there is nothing here to in- 
dicate the cause of the damage evident at destination, one possi- 
bility is the fruit suffered heat injury. The publication cited states 
that the first symptom of this injury is the collapse of the oil vesi- 
cles and that eventually the injury shows as a brown area around 
the stem or as isolated brown patches or streaks elsewhere on the 
fruit. It is stated further that if the browning here described is 
found at shipping point or on fruit just arrived on the market, 
it can be taken as evidence of heat injury. In any event, it is not 
likely that the skin breakdown found at destination had its origin 
during transit. * * *, * * *, and * * *, a wholesale 
produce dealer in * * ‘*, testified that they examined the or- 
anges upon arrival and, in their opinion, the fruit would not hold 
up in storage. 

On the basis of the evidence it is concluded that complainant 
failed to ship the quality of fruit provided for by the contract and 
that this breach of express warranty was a material default which 
justified respondent’s rejection of the fruit. It follows that the 
complaint should be dismissed. 

Respondent’s counterclaim likewise must be dismissed for want 


of proof of any loss suffered. 


ORDER 


The complaint is hereby dismissed. 
The counterclaim is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3203) 
PACA Doe. No. 5541. Decided July 2, 1952. 


Dismissal—Rejection of Shipment Not Without Reasonable Cause 


Complaint seeking recovery of damages sustained as a result of respondent’s 
wrongful rejection of a truckload of tomatoes allegedly sold and delivered 
to respondent in accordance with contract requirements is dismissed 
where the facts show respondent’s rejection of the shipment was not 
without reasonable cause. 


Evidence—Facts Showing Overload Not Caused by Agent 


Facts failed to show that overload resulted, not from actions of shipper while 
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acting as agent for the purchaser in selecting a faulty truck, but over- 
load resulted from actions of complainant as shipper in improper loading 
of truck selected. 


Liability of Shipper for Faulty Loading Under Term of F.o.b. 
Shipper is held liable for faulty loading of the tomatoes since under the 
term f.o.b. the shipper was required to place the tomatoes free on board 
the truck at shipping point. 
Mr. James E. Little, of Edinburg, Texas, for complainant. Mr. R. W. Gudgeon, 
of Chicago, Illinois, for respondent. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 27, 1950, and as amended 
on December 14, 1950, complainant seeks to recover, as repara- 
tion, $498.93 which is alleged to be the amount of damages sus- 
tained by it as a result of respondent’s wrongful rejection of a 
truckload of tomatoes sold and shipped by complainant. Copies of 
the formal complaint and the amended complaint, together with a 
copy of the report of investigation prepared by the regulatory Di- 
vision, Fruit and Vegetable Branch, were served by registered 
mail upon respondent on May 14, 1951. A copy of the report of in- 
vestigation was served by registered mail upon complainant on 
May 15, 1951. Respondent filed an answer on May 31, 1951, deny- 
ing liability to complainant. Respondent’s defense is to the effect 
that the tomatoes shipped by complainant arrived at destination 
two days late by reason of the fact that the truck had been over- 
loaded by complainant, and as a result thereof the driver was ar- 
rested at two different points en route. Respondent also alleges 
that the tomatoes shipped were not of the quality contracted for. 


Since the amount involved does not exceed $500, the issues are 
being determined under the shortened method of procedure pro- 
vided for in section 47.20 of the rules of practice (7 CFR 47.20). 
As its opening statement complainant filed the affidavit of * * *. 
Respondent filed an answering statement entitled a “brief.” In lieu 
of a statement in reply, complainant thereafter filed suggested 


findings of fact. 
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FINDINGS OF FACT 


1. Complainant is an individual, * * *,tradingas * * *, 
whose post office address is * * *, Texas. 


2. Respondent, * * *, isa corporation whose post office ad- 
dressis * * *, Illinois. At the time of the transaction involved 
herein respondent was licensed under the act. 


3. On or about April 27, 1950, in the course of interstate com- 
merce, the parties entered into a contract for the sale by complain- 
ant to respondent of one truckload of U.S. No. 2 tomatoes, “Big 
Reds” brand. It was agreed that approximately one-half the load 
should consist of size 6x6 tomatoes at a price of $2 per Bruce box, 
and approximately one-half the load should consist of 6x7 size 
tomatoes at a price of $1.50 per Bruce box, both prices f.o.b. ship- 
ping point; that the tomatoes were to be loaded Friday, April 28, 
1950 for the Monday morning market, in a refrigerator truck to 
be arranged for by complainant; and that complainant was not 
to ship more than a minimum load of “perhaps 500.” 


4. On April 28, 1950, complainant loaded into a refrigerator 
truck owned by one * * *, 225 Bruce boxes of 6x6 size, and 
225 Bruce boxes of 6x7 size, U. S. No. 2 tomatoes. To the total of 
450 Bruce boxes of U. S. No. 2 tomatoes loaded for shipment, com- 
plainant also loaded into the truck 50 Bruce boxes of U.S. No. 1 
tomatoes for handling by respondent on consignment. 


5. En route from loading point in the State of Texas to re- 
spondent at * * ‘*, Illinois, the driver was stopped at two dif- 
ferent points by State officials who arrested him for being over- 
loaded. He was required to leave a portion of his load at each of 
two points in different States. In all, 50 boxes of tomatoes were 
sold by the driver en route. These consisted of both U. S. No. 1 
and U.S. No. 2 tomatoes. As a result of the arrests, the shipment 
arrived at * * *, Illinois, two days late. Upon arrival the ship- 
ment was rejected by respondent. 


6. The formal complaint was filed on September 27, 1950, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The first issue, and because of our conclusion with respect there- 
to, the only issue we need discuss herein, is whether the shipper 
must be held responsible for the overloading which resulted in 
the delay of the shipment in arriving at destination. It seems clear 
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that respondent was within its rights in rejecting the shipment 
for late delivery, unless respondent itself is responsible for the 
delay through its issuance of instructions as a purchaser, through 
responsibility for the actions of someone [complainant] acting as 
its agent, or otherwise. 

The contract herein called for one truckload of tomatoes. In- 
structions to the shipper were not to ship over a minimum load, 
“perhaps 500.’” The shipper also was required to make arrange- 
ments to obtain the truck for shipment of the tomatoes. Under the 
f.o.b. terms of the contract the shipper was required to place the 
tomatoes free on board the truck at shipping point, in suitable 
shipping condition, and the buyer assumed all risk of damage and 
delay in transit not caused by the shipper. Regulations (7 CFR 
46.24 (i) ). 

Complainant’s position is that it obtained the truck as an ac- 
commodation to respondent. It is alleged further that complainant 
was unaware the truck was overloaded and that, in shipping 500 
boxes, it complied with respondent’s instructions to ship not more 
than 500 boxes. Complainant argues that it had no way of know- 
ing that the truck- would be overloaded “because numerous facts 
have to be ascertained before it can be determined if a truck is 
overloaded. Such as the length of truck and length of trailer and 
truck combined, how many pounds on each axle, how many 
square inches of a tire are on the ground, distance between group 
of axles, what weight load does truck registration allow, etc.” 
Complainant concedes that respondent would have no way of 
knowing that the truck would be overloaded. 


State regulations differ as to what would constitute an overload, 
and we do not know which State laws or regulations were involved 
in this case. It is probable, however, that the pertinent regulations 
contained maximum limits as to weight, height, and length of 
load or vehicle, and maximum limits for wheel and axle load. If 
this is true then, as an example, it would seem that it would not 
be contrary to regulations to transport say 500 boxes of tomatoes. 
Rather it would be a violation to transport 500 boxes of tomatoes 
in a truck not so constructed as properly to carry this load. To 
continue with the example, if a shipper were under contract to 
deliver exactly 500 boxes of tomatoes, and as an accommodation 
to the buyer (acting as the buyer’s agent) he loaded a truck too 
small or otherwise not properly constructed to carry the 500 boxes 
of produce, and the issue was an overload on the truck, then the 
cause of the difficulty would have been in the selection of an im- 
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proper truck. Accordingly, in the absence of fraud or bad faith 
on the part of shipper as agent, the buyer would have to bear the 
loss because its agent had, through an error or mistake of judg- 
ment, selected a faulty or improper truck. San Pat Vegetable Co., 
Inc., v. Crutchfield Brothers, 10 A.D. 1542. 

We would apply the above reasoning in this case except for one 
factor. Here the shipper was not required to ship any specified 
number of boxes of tomatoes; rather, the shipper was required to 
ship not more than 500 boxes. Possibly complainant could have 
shipped 450 boxes of tomatoes, for example, and fulfilled its con- 
tract obligations to respondent. Possibly, also, the truck actually 
selected herein would have carried the 450 boxes without violation 
of the State traffic rules. It is apparent, therefore, that the real 
cause of the trouble in this case does not necessarily lie in the se- 
lection of the truck. It could be argued that the error consisted 
entirely of loading too many boxes into the truck that had been 
selected. 

Admittedly, the question before us is a very close one. Neither 
party actually knew the truck was overloaded. Complainant’s ac- 
tions caused the overloading. If complainant’s selection of a faulty 
truck, while acting as agent for respondent, resulted in the over- 
load, then respondent is liable for the loss. If complainant’s action 
in loading 500 boxes into the truck, while carrying out its obliga- 
tion as a shipper, caused the overload, then the loss must fall upon 
complainant. Since complainant was not obligated to load 500 box- 
es, but could have shipped less under its contract, and a lesser 
load in the same truck may not have infringed the traffic laws, 
we are inclined to hold that it was the loading of an excessive num- 
ber of boxes into the truck which caused the difficulty. The fact 
complainant may have acted in good faith does not absolve him 
from liability. Accordingly, complainant as the shipper is respon- 
sible for the resultant delay, and respondent’s rejection was not 
without reasonable cause. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. Copies hereof shall be served upon 
the parties. 
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(No. 3204) 


JAMES BROGDON, ADMINISTRATOR OF THE ESTATE OF NORMAN 
Koury v. HALF Moon Fruit & PrRopUCE Co. PACA Doc. No. 
5402. Decided July 3, 1952. 


Purchase After Inspection—Failure to Pay Balance of Purchase Price 


Where complainant sought to recover the balance of the purchase price of 
a carload of watermelons sold to respondent after inspection in Arizona 
and the latter contended that the sale was on a delivered basis and it 
is not liable for the portion of the melons which was dumped because 
the violation of the California Code, held, that, while the price of the 
melons was to be based on the weight of unbroken melons on arrival at 
destination, respondent’s agent purchased the melons on the basis of his 
own judgement after inspection and, therefore, reparation should be 
awarded complainant for the balance of the purchase price. 


Substitution of Administrator as Complainant 


Where party filing complaint died during the proceeding and the administra- 
tor of his estate asked to proceed with the deceased’s claim, held, that the 
administrator should be substituted for the deceased party as com- 
plainant. 


Effect of Failure to Secure License Upon Right to Bring Action 


Failure to secure a license by complainant is not a bar to prosecution by him 
of an alleged cause of action under the act. 


Mr. Nasib Karam, of Nogales, Arizona, for complainant. Half Moon Fruit 
& Produce Co. of San Francisco, California, respondent, pro se. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Norman Koury filed an informal complaint on June 29, 1949, and 
a formal complaint on December 22, 1949, alleging that respond- 
ent failed to pay $567.64, the balance of the purchase price of a 
truckload of watermelons sold to respondent during May 1949. 
However, Koury fixed the maximum amount of his recovery at 
$500. Sometime in February 1950, Koury died. The Regulatory 
Division, Fruit and Vegetable Branch, received a letter dated May 
9, 1950, from James Brogdon of Nogales, Arizona, stating that he 
had been appointed Administrator of the Estate of Norman Koury 
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and that he wished to proceed with Koury’s claim against respond- 
ent. The administrator has been substituted as complainant in this 
proceeding. 

A copy of the report of investigation made by the Regulatory 
Division was served upon complainant on July 5, 1950. On the 
same day a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

Respondent filed an answer to the formal complaint on August 
7, 1950, admitting payment to Koury of $803.10, but denying lia- 
bility for the balance of the purchase price. Respondent objects 
to this action being maintained on the ground that Norman Koury 
was not licensed under the act at the time of the transaction and 
on the further ground that Koury is now deceased. 


Since the amount of reparation sought by complainant in this 
proceeding does not exceed $500, the shortened method of pro- 
cedure was followed. Complainant’s counsel requested that the 
formal complaint and attached exhibits be considered as the open- 
ing statement of facts. Respondent filed an answering statement. 
A statement in reply was filed on behalf of complainant. 


FINDINGS OF FACT 


1. Complainant is James Brogdon of Nogales, Arizona. He was 
appointed Administrator of the Estate of Norman Koury on April 
1, 1950, by order of the Superior Court of Santa Cruz County, 
State of Arizona. Koury died in February 1950. At the time of 
the transaction involved herein, Koury was engaged in business 
under the act in Nogales, Arizona. 


2. Respondent is a partnership composed of Adolph H. Paga- 
nucci, Hector J. Guintini, Sr., and Emil J. Giovannetti, doing busi- 
ness as Half Moon Fruit & Produce Co., whose address is 149-161 
Washington Street, San Francisco, California. At the time of the 
transaction alleged herein, respondent was licensed under the act. 


3. On or about May 20, 1949, Norman Koury received a car- 
load of watermelons (PFE 4008) at Nogales, Arizona, which had 
been shipped from Retes, Sinola, Mexico. A Federal inspection of 
the carload was made at Nogales and the certificate, dated May 
20, 1949, reads in part: 


“Quality and Condition: Watermelons, generally mature, 
clean, bright and well formed. Rind good characteristic col- 
or, flesh generally good red color. Defects average 16%, con- 
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sisting of 7% insect injury, 5% bruises, remainder mostly 
sunburn or sunscald. No decay. 

“Grade: Approximately 85% U.S. No. 1 Quality. 9-pound 
minimum.” 

4. Onor about May 20, 1949, Bernard Feinn, as respondent’s 
agent, inspected the melons in car PFE 4008 at Nogales. On the 
basis of his own judgment as to the quality and condition of the 
melons, Feinn purchased the carload from Norman Koury at the 
agreed price of $130 per ton delivered San Francisco, California, 
based on the weight on arrival of all unbroken melons. 


5. On or about May 20, 1949, the watermelons were unloaded 
from the car into a truck owned by Fred Itule Sales Company of 
Nogales, Arizona, and shipment was begun to respondent. En 
route the truck was inspected at Blythe, California, on May 21, 
1949, at 7:30 a.m., by the Sate of California Department of Agri- 
culture. The melons were found not to conform with the provisions 
of the California Agricultural Code because “Not Enough Color.” 
A standardization violation notice was issued to the truck owner 
and a red warning tag was affixed to the truck, both warning that 
it was unlawful to remove any of the melons without permission 
from the proper enforcing officer. 


6. The truckload of melons arrived at respondent’s place of 
business in San Francisco on the morning of May 25. Paganucci 
notified Koury by telephone that the load was “Red-tagged” and 
that he wanted to handle the melons for Koury’s account. Koury 
advised him that the melons had been inspected at Nogales by re- 
spendent’s agent and, therefore, he expected payment in full. 


7. Atthe request of respondent the load of melons was inspect- 
ed again by state inspectors on May 25, 1949. The standardization 
violation notice issued to respondent states that the melons 
weighed 27,785 pounds, the violation was “Immature and white 
heart—some bruised,” and the melons should be reconditioned. 


8. Respondent reconditioned the load of melons. On June 1, 
1949, a state permit was issued to respondent to dump 8,733 
pounds of melons which were in violation of the State Code. For 
the balance of the melons, approximately 19,052 pounds, respond- 
ent paid complainant at the contract price of $130 per ton or 
$809.10. 


9. The contract price of the truckload of melons on arrival at 
San Francisco was $1,806.02 (27,785 pounds—13.892 tons—at 
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$130 per ton) less freight of $429.28 paid by respondent, or a net 
price of $1,376.74. Deducting the $809.10 already paid by respond- 
ent, leaves a balance due complainant of $567.64. Koury voluntar- 
ily reduced his claim to $500. 


10. The informal complaint was filed June 29, 1949, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent appears to take the position in its answer that the 
formal complaint should be dismissed because Norman Koury died 
after filing the complaint. The administrator of the estate of Nor- 
man Koury notified the Department that he desired to proceed 
with the complaint and he submitted a certified copy of Letters of 
Administration issued by order of the Superior Court of Santa 
Cruz County, State of Arizona, on April 1, 1950, appointing him 
administrator. The effect of the death of the sole complainant in 
a reparation proceeding under the act is not covered by the rules 
of practice and it does not appear to have been considered in any 
prior proceeding. No reason is apparent why the administrator 
should not be substituted, and there are substantial reasons why 
such substitution should be allowed. So far as the complainant is 
concerned, the proceeding is primarily for the recovery of dama- 
ges sustained as a result of respondent’s alleged breach of contract. 
The administrator should be allowed to continue the present action 
rather than having to start a new one. From the standpoint of the 
Department, an allegation of violation of the act has been made 
and the Department has an interest in determining whether such 
allegation is true. In proceedings under the act the complainant 
is not required to be licensed or subject to license. C & C Produce 
Co. v. Rago Produce Co., 9 A.D. 831, 1439. If an administrator 
files a complaint within the statutory period, we may entertain 
jurisdiction. We may also accept an administrator by substitution, 
just as we may accept an assignee as substituted complainant. The 
present situation is to be distinguished from that in Anonymous 
Decision, PACA Docket No. 4705, 7 A.D. 14. There the respondent 
died during the proceeding and complainant filed a petition to re- 
vive its claim against respondent’s executrix. The complaint and 
petition were dismissed, it being held that the act does not extend 
to the awarding of reparation against an executrix. No such ob- 
stacle is presented in this case. 


The contract involved in this proceeding was entered into orally 
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by Norman Koury and Bernard Feinn for the account of respond- 
ent. In the formal complaint it is alleged that the melons were sold 
to respondent at Nogales, Arizona, upon the inspection of Bernard 
Feinn and that the terms of sale were f.o.b. cash acceptance No- 
gales but on a basis of $130 per ton delivered in San Francisco. 
These allegations are denied by respondent in its answer. Respond- 
ent’s defense appears to be best stated in a letter received by the 
Regulatory Division on September 12, 1949, as follows: 


“In conclusion, we feel that it has been definitely shown that 
this was not a FOB Cash Acceptance deal but was actually a 
purchase on a delivered basis San Francisco—that we were 
prevented from taking delivery by the failure of the produce 
to meet standardization requirements, and that we did accept 
and pay for it at the agreed price all of the melons which 
could be legally delivered and that we therefore owe Mr. 
Koury nothing.” 

In order to determine the rights and obligations of the parties 
under the contract, it is necessary to find out what the contract 
terms were. In the informal complaint filed June 29, 1949, Norman 
Koury stated that the transaction was as follows: 


“This car was sold on May 23rd, a Monday, after being in- 
spected by Bernard Feinn of Amex Produce Company, No- 
gales, Arizona, and accepted for the account of Half Moon 
Produce Company, San Francisco, California. The terms of 
sale were f.0.b. cash acceptance here, but on a delivered basis 
of $130.00 per ton delivered San Francisco, and the car was 
unloaded at Nogales, Arizona onto a truck, which was ordered 
by Amex Produce Company and the load accepted by them. 
We as shippers agreed to stand behind any breakage occur- 
ring in transit, and nothing else. The car was sold absolutely 
upon the inspection at Nogales and we have a witness to this 
effect.” 
The foregoing statement was brought to the attention of Ber- 
nard Feinn by the Division with a request that he comment there- 
on. In a reply received July 5, 1949, Feinn stated: 


“The facts as stated by complainant are substantially correct 
with the following exceptions: 
1. “Amex Produce Co. had nothing to do with the transac- 


tion; the writer acted individually as a buying broker 
for the account of the Half Moon Fruit & Produce Co. 
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“At the time of sale nothing was said that terms of sale 
were to be ‘f.o.b. cash acceptance here’ but rather that 
the load was to be delivered to San Francisco and load 
was to be weighed less all shrinkage and to be paid for 
accordingly. 

“Amex Produce Co. did not order a truck for the ship- 
ment of melons; the writer assisted Mr. Koury in obtain- 
ing a truck, which was hired for the account of Mr. Koury 
and who made all final arrangements with the truckman 
for the shipment of melons.” 


During the investigation of the informal complaint, Koury also 
submitted the affidavit of Ralph W. Ramey of Los Angeles, Cali- 
fornia, which was subscribed and sworn on February 6, 1950. Al- 
though not so stated, Ramey apparently was one of Koury’s cus- 
tomers. According to Ramey, he was present when Koury and 
Feinn discussed the purchase of a carload of watermelons for re- 
spondent, he accompanied Koury and Feinn to the track where 
the car of melons was spotted, and Feinn climbed into the car and 
thoroughly inspected the melons and thereafter purchased them. 
Ramey stated further that it was definitely agreed that the sale 
was f.o.b. Nogales, Arizona, on Feinn’s inspection and the Fed- 
eral inspection certificate. 

The evidence is insufficient to establish that Koury and Feinn 
expressly agreed upon the term f.o.b. acceptance. However, it is 
clear that Feinn inspected the carload of watermelons prior to 
the purchase for the account of respondent. No claim is made by 
respondent that Koury expressly warranted the melons in any 
way. It has been consistently held that where a dealer purchases 
produce after inspection or opportunity for inspection, no war- 
ranty as to quality or condition of the produce will be implied. 
Palmer C. Mendelson Company v. Barnett-Gerstein Company, 7 
A.D. 1098. Perhaps it is respondent’s position that Koury implied- 
ly warranted the melons would meet the California Agricultural 
Code requirements because he obligated himself to pay the frieght 
to San Francisco and assume any breakage and shrinkage occur- 
ring in transit. But there is not the slightest indication that Feinn 
relied upon Koury to select melons which would meet the code 
requirements. To the contrary, it appears that Feinn purchased 
the melons solely on the basis of his own judgment after inspect- 
ing the melons and, possibly, the Federal inspection certificate. 
Consequently, Koury was not responsible because some of the mel- 
ons failed to meet code requirements. 
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During the investigation of the complaint, respondent also con- 
tended that Koury agreed over the telephone to have the load of 
melons reconditioned as ordered by the state inspectors. Koury 
stated that respondent wanted to handle the melons for his ac- 
count and he refused to agree to this. It is concluded that respond- 
ent has failed to prove the making of a new contract. 

Respondent’s failure to pay to complainant the balance of the 
agreed purchase price of the truckload of watermelons is in viola- 
tion of section 2 of the act. Reparation should be awarded com- 
plainant in the amount of $500, with interest, and the facts should 


be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $500, with interest thereon at 
the rate of 5 percent per annum from June 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3205) 
PACA Doc. No. 4973. Decided July 3, 1952. 


Vacation of Stay Order 


Where the proceeding was stayed to give respondent additional time to work 
out pending financial arrangements, and the Department has now been 
notified that a settlement agreement of the controversy has been con- 
summated, the stay order is vacated. 


Mr. Charles P. Larkin, Jr., of Chester, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
in which an order was issued on January 23, 1952, awarding re- 
paration to complainant against respondent * * * and dis- 
missing the complaint as to respondent * * *, By order dated 
February 19, 1952 the proceeding was stayed, pending the issu- 
ance of a further order, upon the request of respondent * * * 
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to give it additional time to work out pending financial arrange- 
ments. 

The Department has been informed by letter from counsel for 
complainant dated June 20, 1952, that a settlement agreement of 
the controversy has been consummated. Accordingly, the Stay Ord- 
er of February 19, 1952, should be and is hereby vacated. 


(No. 3206) 


HARRY H. REIMER v. C. G. DASH, JR. PACA Doc. No. 5771. De- 
cided July 3, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant sold and delivered 10 carloads of onions to respondent 
in accordance with contract requirements, and the onions were accepted, 
but the latter has paid only a part of the purchase price, and where re- 
spondent failed to file an answer, held, respondent’s failure to answer 
constitutes a waiver of oral hearing and an admission of the facts alleged 
in the complaint, and his failure to pay promptly the full purchase price 
is a violation of section 2 of the act for which reparation, with interest, 
should be awarded complainant. 


Mr. Harry H. Reimer, of Phoenix, Arizona, complainant, pro se. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
In a formal complaint filed on March 5, 1952, complainant seeks 
to recover reparation in the amount of $6,725, which is alleged 
to be the balance of the unpaid purchase price due in connection 
with 10 carloads of onions sold and delivered to respondent. A copy 
of the report of investigation prepared by the Regulatory Division, 
Fruit and Vegetable Branch, was served by registered mail upon 
complainant on March 31, 1952. A copy of the formal complaint 
and a copy of the report of investigation were sent by registered 
mail to respondent at his last known address, but were returned 
by the postmaster unclaimed. Thereafter, personal service of the 
documents was made upon respondent on May 14, 1952. 

At the time of service of the formal complaint upon him, re- 
spondent was notified in writing that an answer thereto should 
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be filed within 20 days, and that failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
failed to file an answer. The issuance of an order is therefore 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry H. Reimer, whose post 
office address is 1315 West Holly Street, Phoenix, Arizona. 


2. Respondent is an individual, Cleveland G. Dash, Jr., trading 
as C. G. Dash, Jr., whose last known post office address is 415 
North Main Street, Rocky Ford, Colorado. At the time of trans- 
action involved herein respondent was licensed under the act. 


8. On or about May 21, 1951, in the course of interstate com- 
merce, the parties entered into an oral contract for the sale by 
complainant to respondent of nine carloads of medium yellow Ber- 
muda onions at $2.50 per 50-pound sack, and one carload of small 
Bermuda onions at $1.40 per 50-pound sack, for a total agreed 
purchase price of $12,189, f.0.b. shipping point. The contract was 


negotiated by W. S. Covert, an employee of Harry H. Reimer, 
who acted in negotiating such sale as agent for complainant. 


4. Between the dates May 25 through May 31, 1951 ,complain- 
ant shipped onions meeting contract requirements, and in the man- 
ner agreed upon, from loading points in the State of Arizona to 
respondent at Kansas City, Missouri, in cars as indicated below. 


Date Car Number 
May 25, 1951 " PFE 73494 
May 28, 1951 PFE 5121 

PFE 7973 
PFE 48640 
May 29, 1951 PFE 47342 
ART 27934 
May 30, 1951 ART 26015 
WFEX 66758 
May 381, 1951 MDT 3078 
ART 28656 


Upon arrival of the onions at destination the shipments were ac- 
cepted by respondent. Of the original purchase price, respondent 
has paid to complainant only $5,464, leaving a balance due of $6,- 
725. Although requested to do so, respondent has failed and re- 
fused to pay any part of the balance due. 
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5. Informal complaint was received on June 19, 1951, which 
was within nine months after the cause of action accrued. 







CONCLUSIONS 


Respondent’s failure to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided by the rules of practice (7 
CFR 47.8(c)). 

The record shows that complainant complied fully with the 
terms of a contract entered into by the parties providing for the 
sale by complainant to respondent of 10 carloads of onions. In an 
“agreement” signed before a witness by respondent on August 
27, 1951, respondent acknowledged the indebtedness in question, 
and agreed to pay the amount due complainant in semi-monthly 
installments totaling $500 per month. Since signing the agree- 
ment respondent has paid only $925 of the balance due. There 
now remains payable to complainant a balance of $6,725. Respond- 
ent’s failure to pay promptly the full amount due is a violation 
of section 2 of the act for which reparation in the amount of $6,- 
725, plus interest, should be awarded complainant. The facts 
should be published. 




























ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $6,725 plus interest thereon at the 
rate of 5 percent per annum from June 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 













(No. 3207) 





H. ROTHSTEIN & SONS v. MAIN ESTATES. PACA Doc. No. 5568. 
Decided July 3, 1952. 







Transaction Constituting Interstate Commerce 


The fact, in itself, that a shipment may pass through a number of different 
hands does not indicate that the interstate character of the shipment 


has ceased. 
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Evidence—Effect of Veracity of Witness Upon Reviewing Body 





It is a generally accepted rule that when a person testifies under oath to the 
truth of a material fact about which he could not possibly be mistaken, 
and such testimony is disproved or discredited beyond doubt, then a re- 
viewing body is at liberty to disregard the testimony of such witness in 
its entirety. 





Failure to Pay Balance of Purchase Price 


Where the evidence shows that complainant sold and delivered various 
quantities of strawberries and cherries to respondent, and that the pro- 
duce was accepted by respondent, but only a part of the purchase price 
has been paid, held, that respondent’s failure to pay the full purchase 
price is a violation of section 2 of the act for which reparation, with 
interest, should be awarded complainant. 






. Harold J. Barofsky, of Philadelphia, Pennsylvania, for complainant. Mr. 
Otto W. Woltersdorf, of Philadelphia, Pennsylvania, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a réparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on De- 
cember 14, 1950, and a formal complaint was filed April 25, 1951. 
Complainant alleges that during the period February 15, 1950, 
through July 28, 1950, respondent purchased 3,776 crates of 
strawberries and 61 crates of cherries for a total amount of $26,- 
193.58; that respondent accepted the fruit and paid complainant 
$17,530.16 on account; that complainant credited respondent with 
$767.00 for hauling services; and that there is now due and owing 
from respondent to complainant a balance of $7,896.42, for which 
complainant seeks reparation. 

On June 15, 1951, a copy of the report of investigation prepared 
by the Regulatory Division, Fruit and Vegetable Branch, was 
served upon complainant by registered mail. On the same day, 
respondent received copies of the report of investigation and the 
formal complaint by registered mail. 

Respondent filed an answer and counterclaim on J uly 23, 1951, 
averring that he never accepted the 61 crates of cherries; that 
complainant shipped 3,776 crates of strawberries to respondent 
as distressed merchandise to be placed in cold storage and paid 
for by respondent only as processed and sold; that respondent re- 
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ceived no credit for 304 crates of moldy strawberries and that 
1,223 crates of strawberries remain in storage for the purpose of 
being processed. Respondent also avers that he was the third per- 
son to whom the merchandise was shipped and for this reason the 
Department has no jurisdiction in the matter. By way of set-off 
and counterclaim, it is alleged that complainant is indebted to re- 
spondent for sums advanced in the amount of $5,755.62, plus an 
undetermined amount covering storage costs on 1,223 crates of 
strawberries from May 4 and 16, 1950. Complainant replied to 
the counterclaim on August 21, 1951, denying that there is any 
sum due and owing respondent for storage charges or moneys ad- 
vanced. 

A hearing was held at Philadelphia, Pennsylvania, on December 
17, 1951, and January 15, 1952. Both parties were represented by 
counsel. The oral testimony of nine witnesses was received in evi- 
dence at the hearing. Complainant’s counsel was permitted at the 
hearing to amend the complaint to show the commodities as having 
been purchased by complainant in Virginia and Louisiana, and 
shipped to complainant in Philadelphia, out of which shipments 
deliveries were made to respondent. The complaint was also 
amended to delete reference to the contracts as having been made 


in writing. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of M. H. Rothstein 
and I. Rothstein, doing business as H. Rothstein & Sons, whose 
post office address is 184 Walnut Street, Philadelphia, Pennsyl- 
vania. 

2. Respondent is an individual, George J. Main, doing busi- 
ness as Main Estates, whose address is 317 North Front Street, 
Philadelphia, Pennsylvania. Respondent was not licensed under 
the act at the time of the transactions involved herein, but was 
subject to license. On March 7, 1951, respondent applied for a li- 
cense which was issued to him under date of March 13, 1951, re- 
spondent having paid arrearage covering the period of the trans- 
actions in dispute. 

8. On or about the dates indicated below, in the course of in- 
terstate commerce, complainant sold to respondent the following 
lots of strawberries and cherries at the prices stated: 
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Strawberries 
Date Quantity Unit Price Amount 









2/15/50 189-24 pint crates 17 per pint $771.12 
2/16/50 a i a SUE he get 122.40 
2/20/50 ic - ae ag 726.24 
2/21/50 eam ge - 1 8.16 
4/17/50 STek os - ae 419.04 
4/25/50 146-24 “ € Bech aX 700.80 
4/26/50 195“. & £ £48 % 720.00 
4/26/50 21-24 pint crates .20 per pint 100.80 
4/28/50 ol a4 a). 871.52 
4/28/50 no oe wi eo 345.60 
5/3/50 50-24 quart crates 10.00 per crate 500.00 
5/3/50 ac. = - oes 720.00 
5/3/50 ei. te " 1:00 (4%, -? 500.00 
5/3/50 ao - oe. . © 531.00 

(plus carting on 12.00 

last four lots) 
5/4/50 802-24 quart crates S00)°°* 4 2,718.00 
5/4/50 18656) .% e 5O0-%, 8 680.00 
5/9/50 eee ” 00..* “ 530.00 
5/11/50 _—”. = . aaa US 280.00 
5/12/50 le we | miei 876.00 
5/15/50 Bose * S6G roe 90.00 
5/16/50 S062% 2c “ 0063 ot 3,645.00 
5/16/50 _—.hC * so * 1,881.00 
5/16/50 io ” eS 1,575.00 
5/16/50 129-24 pint crates 15 per pint 464.40 
5/17/50 132-24 quart crates 9.00 per crate 1,188.00 
5/17/50 250-24 pint crates 17 per pint 1,020.00 
5/18/50 280-24 quart crates 7.25 per crate 2,030.00 
5/18/50 CU ” ian. 427.75 
5/19/50 ore 1 te 413.25 
5/22/50 Sag: 4 as as 2,331.00 
5/26/50 tect a Ta oS 82.50 

Cherries 

7/28/50 61-24 quart crates noo 4 183.00 






TOTALS 3,804 crates $26,463.58 


4. On or about the dates shown hereafter, respondent paid 
complainant for the strawberries and cherries purchased, in the 
following amounts: 













Date 





Amount Date Amount 


5/29/50 $ 2,142.95 


3/3/50 $ 893.52 6/8/50 1,857.05 

6/8/50 2.59 
3/25/50 648.00 6/19/50 2,831.00 
4/26/50 820.80 7/3/50 650.00 





5/3/50 500.00 8/11/50 3,148.00 
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Date Amount Date Amount 
5/3/50 1,763.00 10/6/50 1,000.00 
5/11/50 280.00 2/12/51 1,000.00 
5/19/50 423.25 2/23/51 1,000.00 
5/23/50 400.00 
$5,728.57 $13,131.59 
$18,860.16 


5. Complainant owes respondent $767.00 for hauling services. 


6. The produce described in Finding of Fact 3 was shipped 
from loading points in Virginia and Louisiana to complainant at 
Philadelphia where, from time to time, complainant sold the mer- 
chandise to respondent. The strawberries and cherries delivered 
by complainant conformed with the terms of the contracts en- 
tered into by the parties, and were accepted and paid for, in part, 
by respondent. 


7. The agreed purchase price for the 3,743 crates of straw- 
berries and 61 crates of cherries was $26,463.58, of which sum 
respondent has paid complainant $18,860.16. Crediting respondent 
with the hauling charge of $767.00 leaves a balance due complain- 
ant of $6,836.42, no part of which has been paid, 

8. Informal complaint was received December 14, 1950, which 
was within nine months after these causes of action accrued. 


CONCLUSIONS 


This action was instituted by complainant to recover an unpaid 
balance remaining due on various sales of strawberries and cher- 
ries allegedly made to respondent during the period February 15, 
1950, through July 28, 1950. It is the complainant’s position that 
the transactions were outright sales of commodities which met con- 
tract requirements and which were accepted by respondent with- 
out objection. Respondent denies entering into any contracts for 
the purchase of the commodities and alleges that he never accepted 
the cherries, having returned the invoice thereon to complainant. 
Respondent contends that the strawberries were shipped to com- 
plainant for its own use and being unable to sell same, complain- 
ant requested respondent to place the berries in cold storage and 
pay for them at such time as they might be processed and sold, 
and that 1,223 crates of the berries remain in storage unproc- 
essed. Respondent challenges the jurisdiction of the Secretary on 
the ground that respondent was the third person to whom the 
fruits were shipped, it being alleged that the merchandise was. 
originally shipped by one Fred Chesser to Marty Hyman (com- 
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plainant’s employee), and by the latter shipped to complainant, 
who in turn shipped to respondent for processing. There is no 
merit in this challenge of jurisdiction. The record contains no evi- 
dence of Chesser having shipped the fruits to Hyman, or of Hy- 
man having shipped to complainant. Hyman testified that, in an 
authorized capacity, he purchased the fruits from Chesser for 
complainant; that the merchandise was received at complainant’s 
store after shipment from Virginia and Louisiana; and that there- 
after complainant sold the commodities to respondent. In any 
case, we do not perceive that the fact, in itself, that a shipment 
may pass through a number of different hands indicates that the 
interstate character of the shipment has ceased. 

Respondent testified that the only agreement reached was one 
with Marty Hyman who asked respondent to place the berries in 
cold storage and pay for same when processed and sold. Accord- 
ing to respondent, at the time the berries were initially stored 
he did not know complainant. He believed he was dealing with 
Hyman, with whom he had done business over a period of years 
under identical arrangements, viz., respondent would store the 
merchandise and account to Hyman only as the commodities were 
processed and sold. In explanation of various payments made to 
complainant from time to time, notwithstanding the alleged agree- 
ment that such payments would be made be respondent only as 
the berries were taken from storage, processed and sold, this wit- 
ness testified that he made accommodation advances to complain- 
ant of about $5,000 to $6,000; that at one time complainant sought 
return of the berries but was unable to repay respondent for the 
accommodation advances; and that the parties went to a bank in 
Camden, New Jersey, where complainant was refused a loan on 
the warehouse receipts, the purpose of the loan being to repay 
respondent so that complainant could repossess the berries. Re- 
spondent also testified that none of complainant’s berries had ever 
been processed, and that he had seen none of the berries which 
were placed in cold storage, except a portion of a lot which Hyman 
sold to one Morris Bloom and which were returned by Bloom be- 
cause of mold and decay. 

It is a generally accepted rule that when a person testifies under 
oath to the truth of a material fact about which he could not pos- 
sibly be mistaken, and such testimony is disproved or discredited 
beyond doubt, then a reviewing body is at liberty to disregard the 
testimony of such witness in its entirety. We have such a situa- 
tion here. Respondent testified that at one time he accompanied 
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Israel Rothstein, complainant partner, and Marty Hyman, to the 
Camden Trust Company, Camden, New Jersey, where Rothstein 
was unsuccessful in his efforts to borrow money on the warehouse 
receipts for the purpose of repossessing the merchandise from 
respondent. This was denied by Rothstein who testified that the 
meeting at the bank was held to arrange a loan for respondent. 
In the course of an independent investigation conducted in this 
case, two representatives of the Regulatory Division of the Fruit 
and Vegetable Branch went to the Camden Trust Company with 
respondent and discussed the matter with E. M. Ellerich, Vice- 
President. Ellerich recalled the incident and stated that the meet- 
ing was held “for the express purpose of securing a loan from the 
bank to George Main in order that Main could pay complainant, 
but that the bank refused to make such a loan stating it was not 
interested in warehouse receipts on strawberries” (Inv. Rep. Ex. 
#6). 

On another occasion involving the sale of 100 crates of the 
berries to one Morris Bloom, respondent testified that Marty Hy- 
man sold the berries to Bloom. Hyman testified (T. p. 28); “TI 
never sold any berries to Mr. Bloom.”’ Bloom was called as a re- 
spondent witness and testified that if memory served him right 
he thought he bought the 100 crates of berries from respondent; 
that upon examining 40 of the crates and finding the berries 
moldy, he returned them to respondent’s store; that since he need- 
ed berries and had done business with Mr. Main before, he had 
telephoned to ask respondent whether any berries were available; 
and that, as far as he could remember, Marty Hyman never ap- 
proached him about the berries (T. p. 51). 

Each of the foregoing incidents, the transaction at the bank 
and the sale of 100 crates of the berries to Bloom, were pertinent 
and material facts, the truth of which was known to respondent, 
and about which he could have no doubts whatever. He either 
sought a loan from the bank or he did not, He either sold the ber- 
ries to Bloom or he did not. Neither was an instance of where two 
parties might have an honest difference of opinion, with one of 
the parties being in error because of a mistake made in good faith. 
Respondent’s testimony having been so convincingly disproven 
on these two material facts, we have little hesitancy in deciding 
to disregard his remaining testimony insofar as it was offered to 
support his version of the contract that the fruit was to be placed 
in cold storage and paid for by respondent only as processed and 
sold. It is concluded, therefore, that complainant delivered to re- 
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spondent fruit meeting contract requirements; that respondent 
accepted the merchandise and paid for a portion of same on ac- 
count; and that a balance remains due and owing on the agreed 
purchase price from respondent to complainant. 

Respondent offered in evidence four of his checks (R. Ex. 8, 9, 
10 and 11), each made payable to Sidney Marmer in the amount 
of $120 and each showing on the face thereof that the payment 
was made as a loan. Respondent explained these four payments 
as follows (T. p. 77): 


“Sid Marmer came to me and told me that they were in 
trouble and they owed money to someone. I sort of thought 
it was a farmer or the Department of Agriculture, the way 
he talked, and they had to make it in so many payments. So 
every two weeks I think they had to pay these, or something 
like that, it wasn’t every week, must have been every two 
weeks or something like that. Then I would take and loan 
him $120.00”. 


Since respondent acknowledges that these were personal loans 
and appear in no way to be connected with complainant, we can 
only conclude that the four payments concern a private matter 
over which we have no jurisdiction. 

Complainant erroneously billed respondent for 57 crates of ber- 
ries at $7.25 per crate, or $423.25 (R. #2). Respondent paid com- 
plainant $423.25 by check (R. #1). The amount billed and the 
amount paid should have been $413.25. Respondent has been given 
credit for the $10 overpayment. 


Respondent offered in evidence a check (R. #5) showing a 
payment to complainant of $648. On the face of the check the 
words “In full to date” were written. Marty Hyman testified that 
these words were not on the check when he personally received 
it from respondent, and that in his ten years of doing business 
with respondent he had never received a check marked “in full 
to date”. Other than to offer the check in evidence, respondent 
furnished no additional information or explanation, and he did 
not deny Hyman’s statement that the words were not on the check 
when he received it from respondent. Under the circumstances, 
we could hardly consider the check alone as establishing an accord 
and satisfaction binding on complainant. 

Respondent also offered in evidence two additional checks (R. 


#6 and 7) made payable to M. Hyman in the amounts of $400 
and $650. Hyman denied that either of these checks was received 
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in payment on complainant’s behalf. He testified that these were 
personal payments received from respondent in connection with 
transaction apart from those in controversy. Respondent testi- 
fied that the two checks were given in payment on complainant’s 
strawberry account; and that the checks were made payable to 
Hyman on his plea that he needed the money at the time and he 
didn’t want complainant to know of the matter until a later date. 
In resolving this particular point in respondent’s favor we have 
taken into consideration the checks themselves which indicate the 
payments were made on account of the strawberries. In this con- 
nection, we note on the face of both checks that the payments are 
described as being “For SB”. 

From what has been said we conclude that respondent’s failure 
to pay the full purchase prices in connection with these trans- 
actions is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $6,836.42, with interest; 
the counterclaim should be dismissed; and the facts should be 


published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $6,836.42, with interest thereon 
at the rate of 5 percent per annum from March 1, 1951, until paid. 

The counterclaim is dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3208) 


EDWARD D. SHIMEK v. BROWN’S WHOLESALE COMPANY. PACA 
Doc. No. 5766. Decided July 3, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold to respondent a shipment of potatoes 
and squash, that complainant delivered the commodities to it in accord- 
ance with the terms of the contract, that it accepted the commodities, and 
that it has failed to pay the purchase price, and where respondent failed 
to file an answer to the complaint for recovery of the purchase price, held, 
that respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and its failure to pay the agreed purchase 
price is a violation of section 2 of the act for which reparation should be 


awarded complainant, 
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Mr. Edward D. Shimek, of Osseo, Minnesota, complainant, pro se. Miss Le- 
nore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a formal complaint was filed on April 25, 1952, in which com- 
plainant alleges failure on the part of respondent to pay the pur- 
chase price for a truckload of potatoes and squash sold and de- 
livered to respondent by complainant in October 1951. A copy of 
the formal complaint, together with a copy of the report of in- 
vestigation made by the Regulatory Division, Fruit and Vegetable 
Branch, was served upon respondent by registered mail on May 
8, 1952. On the same date and in like manner, a copy of the report 
of investigation was served upon complainant, 

At the time of the service of the formal complaint upon re- 
spondent, he was notified in writing that an answer to the com- 
plaint should be filed within 20 days from the receipt of such no- 


tice, and that failure to answer would constitute an admission of 
the allegations of the complaint. Respondent did not file an an- 
swer, however, and the issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward D. Shimek, whose 
address is Route 1, Osseo, Minnesota. ° 


2. Respondent is an individual, John W. Brown, doing business 
as Brown’s Wholesale Company, whose address is post office Box 
251, Britt, Iowa. At the time of the transaction herein involved, 
respondent was licensed under the act. 


3. On or about October 9, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent 130 
bags of potatoes, at $1.85 per cwt., and 14 bushels of squash, at 
$1.25 per bushel, for a total sales price of $258, f.0.b. Osseo, Minne- 
sota. 

4. On October 9, 1951, complainant loaded the potatoes and 
squash described in Finding of Fact 3 onto a truck owned and op- 
erated by respondent, and said commodities were transported by 
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respondent in his own truck from Osseo, Minnesota, to respond- 
ent’s place of business at Britt, Iowa. 


5. Respondent accepted the commodities in compliance with 
the contract of purchase and sale, and issued a check payable to 
complainant in the amount of $258, drawn on the First State 
Bank, Britt, Iowa, in payment of the purchase prices for said 
commodities. 


6. The First State Bank, Britt, Iowa, refused to honor re- 
spondent’s check given to complainant in payment of the total 
purchase price for the commodities, and respondent has failed to 
pay any part of said purchase price. There is now due and owing 
to complainant from respondent the sum of $258. 


7. The formal complaint was filed on April 25, 1952 which was 
within nine months from the time the cause of action therein 
alleged accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as pro- 
vided in the rules of practice (7 CFR 47.8(c)). 

The facts thus admitted are that complainant sold and delivered 
to respondent in interstate commerce a shipment of potatoes and 
squash; that respondent received and accepted the commodities 
when tendered; that respondent issued his check in payment of 
the purchase price of the shipment; that said check was dishon- 
ored by the bank upon which drawn; and that respondent has 
failed to pay any part of the total purchase price for the commod- 
ities. 

It is concluded that respondent’s failure to pay promptly the 
purchase prices for the potatoes and squash in question is a viola- 
tion of section 2 of the act, and complainant should be awarded 
reparation in the amount of the total unpaid purchase price, with 
interest. The facts and circumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $258, with interest at the rate 
of 5 percent per annum from November 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties . 
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(No. 3209) 


AL KAISER & BROS., INC., AND JARSON & ZERILLI COMPANY v. JACK 
KERSNER. PACA Doc. No. 5308. Decided July 23, 1952. 


Liability for Losses by Joint Account Partner 


Joint account partner is liable for the unpaid balance of the purchase price 
of onions delivered to him where he agreed to purchase the onions from 
the other joint account partner and thereafter sell the onions on a joint 
account basis with profits and losses to be shared equally. 


Share of Losses by Joint Account Partner 


Each partner to the joint account agreement is to share equally in the loss. 


Failure to Pay Balance of Purchase Price—Joint Account Partners 


Where the parties entered into a contract for the sale of three carloads of 
onions by complainants to respondent, and the latter was thereafter to 
sell the onions on a joint account basis, but respondent failed to pay the 
full purchase price and complainants failed to pay their share of the def- 
icit incurred in the joint account sale of the onions, held, that damages 
should be awarded complainants on their complaint for the unpaid bal- 
ance of the purchase price, and that respondent is entitled to an award 
of reparation on its counterclaim for failure of complainants to pay their 
share of the deficit. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainants. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed September 19, 1949, complainants al- 
lege that on or about April 12 and 14, 1949, they sold to respond- 
ent on joint account, and at an agreed price, three carloads of 
medium Yellow Globe onions, that the onions were accepted by 
respondent, but that respondent has failed and refused to pay 
complainants the agreed price. A copy of the formal complaint, 
together with a copy of the report of investigation prepared by 
the Regulatory Division, Fruit and Vegetable Branch, was served 
upon respondent by registered mail on March 13, 1950. Complain- 
ants’ attorney was served by registered mail with a copy of the 
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report of investigation on the same day. Copies of a supplemental 
report of investigation dated June 26, 1950 were served upon the 
parties by registered mail. 

Respondent filed an answer on March 30, 1950, denying gen- 
erally all the material allegations of the complaint and contending 
that respondent negotiated only with complainant Al Kaiser & 
Bros., Inc., for the purchase of the onions on a joint account ba- 
sis; and that this complainant was notified of the poor condition 
of the onions on arrival and instructed respondent to handle the 
onions for its account, which was done. Respondent denies that 
he is indebted to either of the complainants in connection with 
this transaction and claims, instead, that complainant Al Kaiser 
& Bros., Inc., is indebted to him for the loss sustained in handling 
one of the shipments. 

An oral hearing was held at Philadelphia, Pennsylvania, on 
February 20, 1951. Both parties were represented by counsel, but 
no oral testimony was taken at the hearing. The deposition testi- 
mony of Al Kaiser and John B. Gregory for complainants and 
that of Jack Kerzner for respondent was received in evidence. 


FINDINGS OF FACT 


1. Complainant, Al Kaiser & Bros., Inc., is a corporation whose 
post office address is 1425 South Racine Avenue, Chicago, Illinois. 
At the time of the transaction involved herein this complainant 
was licensed under the act. 

2. Complainant, Jarson & Zerilli Company, is a partnership 
composed of C. A. Jarson, Joseph Zerilli and William Tocco, whose 
post office address is Detroit Union Produce Terminal, Detroit, 
Michigan. At the time of the transaction involved herein this com- 
plainant was licensed under the act. 


3. Respondent, Jack Kerzner, is an individual whose post of- 
fice address is 28 Oregon Avenue, Philadelphia, Pennsylvania. At 
the time of the transaction involved herein, respondent was not 
licensed under the act, but was subject to license. 

4. On April 12, 1949, Al Kaiser & Bros., Inc. and Jarson & 
Zerilli Company entered into a joint account agreement for the 
disposition of three carloads of onions owned by themselves and 
contained in the warehouse of Central Cold Storage Company at 
Blue Island, Illinois. 

5. On or about April 12, 1949, in the course of interstate com- 
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merce, and pursuant to the agreement described in Finding 4 
above, complainants entered into a joint account agreement with 
respondent providing for the sale by complainants to respondent 
of three carloads of medium Yellow Globe onions, each car con- 
taining 800 50-pound bags, at an agreed price of $1.25 per bag, 
making a total price of $3,000, delivered at Philadelphia, Penn- 
sylvania. It was agreed that immediately upon arrival of the ship- 
ments in Philadelphia, respondent would send complainants his 
check for $3,000, less Chicago to Philadelphia freight charges, 
supporting his freight deductions with paid freight bills or copies. 
It was further agreed that respondent would then sell the onions 
to the best advantage and render an account to complainants, with 
the final profit or loss to be shared equally between respondent 
and complainants. In making the contract Al Kaiser, for com- 
plainants, represented to respondent that in the latter part of 
March 1949, the onions graded U. S .No. 1, and that the onions 
were in cold storage in Chicago. Kaiser made no representation 
to respondent that the onions were to be delivered, to Philadelphia 
as good, healthy, sound onions. 


6. On April 12, 1949, complainants shipped the first carload, 
in car SFRD 9507, from cold storage at Blue Island, Illinois, to 
respondent at Philadelphia, Pennsylvania, where the onions were 
unloaded at the Pennsylvania Produce Terminal at 3:00 a.m. on 
Friday, April 15, 1949. Unloading was ordered by respondent prior 
to 9:20 p.m. on April 14, 1949, the time of arrival. Respondent 
sold the onions during the period April 15 through April 21, 1949, 
and submitted an account sales to Al Kaiser & Bros., Inc., in- 
dicating the onions had been “Sold for account of: Al Kaiser & 
Bros., Chicago, Illinois,” and showing a balance due respondent. 
Gross proceeds from the shipment totaled $352.48. Expenses, in- 
cluding hauling [not freight], storage, terminal charges, etc., to- 
taled $159.71. Proceeds exceeded expenses of handling by $192.72. 
Kerzner advanced freight charges on the shipment of $337.10. 


7. On April 12, 1949, complainants made the second shipment 
of onions, car URT 37118, from cold storage at Blue Island, IIli- 
nois, to respondent at Philadelphia, Pennsylvania, where it arrived 
at 8:55 p.m. on April 14, 1949. Respondent ordered the car un- 
loaded at 9:40 a.m. on April 19th and at 9:00 a.m. on April 21st 
respondent abandoned the shipment to the railroad company. 


8. On April 13, 1949, complainants shipped the third carload 
of onions, in car FGE 57008, from cold storage at Blue Island, 
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Illinois, to respondent at Philadelphia, Pennsylvania, where it ar- 
rived at 8:50 p.m. on April 15, 1949. At 9:30 a.m. on April 19th, 
respondent ordered this car diverted to Stevens Bros., Baltimore, 
Maryland. On April 22nd the carrier wired respondent that the 
car had been rejected by Stevens Bros., and on the same day re- 
spondent abandoned the shipment to the carrier. 


9. On March 25 and 26, 1949, the dates when complainants 
received the onions in question from the Chicago Mercantile Ex- 
change, the onions graded U.S. No. 1, with 60% or more 2 inches 
or larger in diameter. Federal inspection of the onions from car 
SFRD 9507 which was made at Philadelphia, Pennsylvania, on 
April 15, 1949, disclosed that these onions were then mostly fairly 
firm, but were generally damp with an average of 8 percent 
sprouted and 4 percent decay. Restricted inspection of the onions 
in car URT 37118 which was made at the same destination on 
the same day disclosed that these onions were mostly firm with 
less than 1 percent decay, but mostly 5 percent to 25 percent of 
them had sprouts ranging up to 21% inches in length. A restricted 
inspection of the onions in car FGE 57008 which was made at 
Philadelphia, Pennsylvania, on April 18, 1949, disclosed that these 


onions were mostly firm and fairly dry, but showed an average of 
approximately 20 percent with sprouts 1 to 2% inches in length 
and an average of 1 percent were decayed. Federal inspection of 
this carload of onions at Baltimore, Maryland on April 21, 1949, 
disclosed that this shipment then failed to grade U. S. No. 1 only 
because of sprouts in excess of tolerance. 


10. On April 15, 1949, respondent sent complainant Al Kaiser 
& Bros., Inc., the following telegram: 


“PER TELEPHONE CONVERSATION REFERENCE 
9507 37118 HANDLING YOUR ACCOUNT DUE TO EX- 
CESS SPROUTING ORDERED GOVERNMENT INSPEC- 
TION BOTH CARS WILL DO BEST POSSIBLE” 


On April 18, 1949, respondent sent complainant Al Kaiser & 
Bros., Inc., the following telegrams: 


“REFERENCE 37118 ALSO 57008 ADVISABLE DIVERT 
ELSEWHERE AS OUR MARKET ABSOLUTE STAND- 
STILL DEMORALIZED. BELIEVE YOU CAN REALIZE 
MORE MONEY NEW YORK THAN HERE” 


“REFERENCE 57008 GOVERNMENT INSPECTED IN- 
SPECTION READS 10 TO 30% AVERAGING APPROXI- 
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MATELY 20% SPROUT RANGING FROM 1—21)” 
LENGTH BELIEVE ADVISABLE DIVERT CAR ELSE- 
WHERE OTHER WISE HANDLING FOR YOUR AC- 
COUNT” 


On April 18, 1949, Al Kaiser & Bros., Inc., sent the following 
telegram in reply: 

“JACK REFERENCE ONIONS YOU WIRING US ABOUT 
THIS DEAL IS JOINT VENTURE HOWEVER WHY 
DON’T YOU SEE HOW YOU MAKE OUT AFTER YOU 
SELL SAME MEANTIME YOU KNOW WE HAVE 
PLENTY MONEY IN THESE ONIONS IF YOU THINK 
CANNOT HANDLE SAME SEE WHAT YOU CAN DO 
YOUR END WOULD CERTAINLY APPRECIATE IT BUT 
DO BEST POSSIBLE FOR ALL CONCERNED BUT 
MEANTIME DON’T LET THEM SIT AROUND AS NO 
DOUBT THESE MUST BE MOVED.” 

11. Damages, computed in accordance with the expressed, re- 
spective, contractual obligations of the parties, are as follows: 
As purchaser, Kerzner is liable to complainants on their complaint 
for the purchase price of the three shipments. This amounts to 
$1,000 each on cars URT 37118 and FGE 57008, and $662.90 on 
car SFRD 9507 [$1,000 less freight charges of $337.10 advanced 
by Kerzner], making Kerzner’s total liability as purchaser $2,- 
662.90. Upon disposition of the three shipments for the joint ac- 
count between complainants and Kerzner, the following deficit was 
incurred: A complete loss of $2,000 was sustained on the onions 
in cars URT 37118 and FGE 57008. The onions in car SFRD 9507 
were sold by Kerzner for gross proceeds of $352.43. Terminal and 
other charges totaled $159.71. [Freight charges are not included 
in these expenses because this was a delivered sale and such ex- 
pense is not properly chargeable to the joint account. Also, reim- 
bursement by complainant for the freight charges paid by Kerzner 
is reflected by the above deduction from the purchase price—as 
stipulated by the parties.] Proceeds on this shipment exceeded ex- 
penses by $192.72. Deducting this amount from the purchase price 
of $1,000 shows a deficit on this shipment of $807.28. The total 
deficit on the three shipments is $2,807.28, to be shared equally 
by the two parties to the joint-account agreement. Complainants, 
constituting one of the joint-account partners, are liable to 
Kerzner on his counterclaim for one-half this amount, or $1,- 
403.64. The difference between $2,662.90 and $1,403.64, or $1,- 
259.26, is payable by Kerzner to complainants. 
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12. Formal complaint was filed September 19, 1949, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


On or about April 12, 1949, Al Kaiser & Bros., Inc., and Jarson & 
Zerilli Company, the complainants in this proceeding, entered into 
a joint account agreement for the disposition of the three carloads 
of onions involved in this proceeding, which were owned by them 
and were then contained in a cold storage warehouse at Blue Is- 
land, Illinois. Pursuant to this agreement between complainants, 
Al Kaiser, President of complainant company, entered into an 
agreement with respondent for the sale by complainants to re- 
spondent, and the subsequent handling by respondent on a joint 
account basis, of the three shipments, each containing 800 bags, 
of medium Yellow Globe onions with an agreed value to the sec- 
ond joint account of $1.25 per bag delivered, or a total purchase 
price of $3,000, less freight from Chicago, Illinois, to Philadelphia, 
Pennsylvania. Pursuant to the joint account agreement between 
complainants and respondent the three carloads of onions, which 
graded U.S. No. 1 when placed in storage at Blue Island, Illinois, 
were shipped by complainant Jarson & Zerilli Company to re- 
spondent at Philadelphia, Pennsylvania. The onions in one of the 
cars were sold at a loss, and the onions in the two remaining cars 
were abandoned to the carriers and resold by the carriers for less 
than the cost of transportation. Respondent denies that he is in- 
debted to either of the complainants in connection with this trans- 
action, and contends that complainant Al Kaiser & Bros., Inc., is 
indebted to him in the amount of $144.38, the alleged loss sus- 
tained by respondent in handling the one carload of onions which 
was sold. 

Respondent does not deny that he entered into a joint account 
agreement for the handling of the three carloads of onions in- 
volved in this case. He contends, however, that he dealt solely with 
Al Kaiser of complainant Al Kaiser & Bros., Inc.; that he was 
never informed of any interest which Jarson & Zerilli Company 
might have in the onions; and that the onions actually shipped did 
not meet the specifications of the agreement entered into between 
the parties. It is not clear what inferences respondent would have 
us draw from his contention that he dealt solely with Al Kaiser, 
and that he was never informed of complainant Jarson & Zerilli 
Company’s interest in this transaction. It is unnecessary to ex- 
plore the legal consequences of these allegations as the evidence 
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indicates that respondent was informed of, and did not object to 
this complainant’s interest in this transaction. Al Kaiser testified 
that during a telephone conversation with respondent on the day 
the first car was shipped he advised respondent of Jarson & Zer- 
illi Company’s interest in the onions. In addition, Jarson & Zerilli 
Company sent respondent three invoices and two confirming wires 
involving the onions to which respondent took no exception. 


As to the alleged failure of the onions to meet contract specifi- 
cations, respondent offered three different versions of the alleged 
representations made by Al Kaiser. During an investigation made 
by the Department on December 6, 1949, respondent stated that 
the joint account agreement entered into with complainant Al 
Kaiser & Bros., Inc., was based strictly on onions in “first class 
condition.” In the formal answer filed March 30, 1950, it is averred 
that the onions were represented to be “good, healthy, sound on- 
ions.” In testifying by deposition on March 1, 1949, respondent 
speaks of “‘good fancy onions.” Nowhere in the three invoices or 
two confirming wires sent to respondent by Jarson & Zerilli Com- 
pany is any reference made to a specification of good, fancy onions 
or of good, healthy, sound onions. Respondent took no exception 
and made no objection to the fact that these documents were silent 
with respect to the alleged quality specification. Finally, in his 
deposition Al Kaiser testified that at the time of entering into the 
agreement with respondent he told respondent that the onions 
were then in cold storage and that they graded U. S. No. 1 at the 
time of going into storage. Kaiser denied that at any time he had 
advised respondent that the onions were to be delivered to Phila- 
delphia as good, healthy, sound onions. We conclude that respond- 
ent has failed to establish that complainants warranted that the 
onions would be good, healthy, sound onions. Our conclusion re- 
ceives additional support from the fact that respondent knew at 
the time the joint account agreement was negotiated that the on- 
ions had been harvested the previous fall, and were in cold stor- 
age. It would be natural, therefore, to expect some sprouting and 
decay. Certainly, it would not have been the act of a prudent, ex- 
perienced business man to have warranted good, sound, healthy 
or fancy onions in these circumstances. The onions having met 
contract specifications, and been received by Kerzner, he is liable 
for the purchase thereof. 


Respondent testified that he called Al Kaiser and complained 
of the excess sprouting of the onions in cars SFRD 9507 and URT 
37118 upon their arrival in Philadelphia on April 15, 1949. On 
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the same day, he sent Kaiser a wire confirming the telephone con- 
versation and advised that both cars would be handled for the 
account of Al Kaiser & Bros., Inc. On Monday, April 18, 1949, re- 
spondent sent two wires to Kaiser advising that the Philadelphia 
market was demoralized and at an absolute standstill and sug- 
gested both cars be diverted elsewhere. In reply to respondent’s 
telegrams, Kaiser wired on Monday, April 18, 1949, pointing out 
that the deal was a joint venture and urging respondent to do the 
best possible for all concerned. Al Kaiser testified that he refused 
to permit respondent to sell the onions for complainants’ account, 
stating it was respondent’s job to dispose of the onions and there- 
after render an accounting on a joint account basis. We conclude 
that respondent has failed to establish that the parties entered into 
a new contract providing that respondent would handle the onions 
for complainants’ account. 

The record shows that respondent accepted and sold the onions 
in car SFRD 9507; that after ordering car URT 37118 unloaded 
at Philadelphia on April 19, respondent abandoned this car to the 
railroad on April 21, 1949; and that after diverting car FGE 
57008 to Baltimore, Maryland, with knowledge of the condition 
of the onions at Philadelphia, respondent rejected the car to the 
railroad on April 22, 1949. Respondent is a purchaser of the three 
cars of onions in controversy and is liable for the purchase price. 
The parties were joint account partners as to the subsequent han- 
dling and disposition of the shipments, under which agreement 
each party is to share equally in the loss Sidney Newman & Co., 
Inc., v. Gruber & Mintizer, 8 A.D. 1294. Damages for respondent’s 
breach of contract to pay the purchase price and for complainant’s 
failure to pay its share of the deficit incurred on the joint account 
transaction should be computed accordingly, and are as set forth 
in Finding of Fact No. 11 hereof. Respondent’s failure to pay to 
complainants the difference, representing the unpaid balance of 
the purchase price, amounting to $1,259.26, is a violation of sec- 
tion 2 of the act, for which reparation, with interest, should be 
awarded complainants. 


The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainants, as reparation, $1,259.26, with interest thereon 
at the rate of 5 percent per annum from May 1, 1949, until paid. 
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The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served on the parties. 


(No. 3210) 


DAKOTA CHIEF SALES COMPANY v. L. E. MYERS. PACA Doc. No. 
5775. Decided July 28, 1952. 


Failure to Pay Net Proceeds Realized From Sale 
of Commodity on Consignment—Default 
Where it is alleged that complainant shipped to respondent a lot of potatoes 
to be sold for the account of complainant, the latter accepted the potatoes 
and sold the same for complainant’s account and rendered an account- 
sales showing $513.62 due complainant as net proceeds, respondent issued 
his check to complainant in payment of the net proceeds which check was 
dishonored by the bank upon which it was drawn, respondent has since 
failed to pay the net proceeds of the sales to complainant, and where re- 
spondent has failed to file an answer, it is held, that his failure to answer 
constitutes an admission of the facts alleged in the complaint and a waiv- 
er of oral hearing, and his failure to pay the net proceeds is a violation 
of section 2 of the act for which reparation should be awarded complain- 


ant. 


Dakota Chief Sales Co., of Franklin Park, Illinois, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 10, 1952. Formal complaint 
was filed May 19, 1952. Complainant seeks an award of repara- 
tion in the amount of the net proceeds realized from sale of 360 
sacks of potatoes shipped to respondent to be sold for the account 
of complainant. 

A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on May 23, 1952. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on the 


same date. 
At the time of service of the formal complaint, respondent was 
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notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an an- 
swer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Dakota Chief Sales Company, is a corpora- 
tion, whose address is P. O. Box 236, Franklin Park, Illinois. 


2. Respondent is an individual, Leonard Earl] Myers, whose 
address is P. O. Box 174, Laurel, Mississippi. At the time of the 
transaction involved herein, respondent was licensed under the act. 


3. In the course of interstate commerce, complainant shipped 
to respondent on October 10, 1951, 360 100-lb. sacks of red pota- 
toes to be sold for the account of complainant. 


4. The potatoes were delivered to respondent at Laurel, Mis- 
sissippi, having been shipped from East Grand Forks, North Da- 
kota, in car FGE 59117 on September 28, 1951. Upon arrival re- 
spondent accepted the potatoes, and on December 31, 1951, ten- 
dered his check for $513.62 as representing the net proceeds of 
sale. Respondent’s check was subsequently dishonored by the bank 
upon which it was drawn. 


5. Respondent has not paid to complainant any part of the 
net proceeds received from sale of the potatoes. 


6. Formal complaint was filed May 19, 1952, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the net 
proceeds realized on the sale of the 360 sacks of potatoes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $513.62, with interest, and the facts 
should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $513.62, with interest thereon 
at the rate of 5 percent per annum from November 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3211) 


HOLLYWOOD PRODUCE EXCHANGE, INC., v. ROSENBAUM WHOLESALE 
FRUIT & PRODUCE. PACA Doc. No. 5770. Decided July 238, 1952. 


Failure to Pay Purchase Prices—Default 


Where it is alleged that complainant sold to respondent five truckloads of cab- 
bage, that the latter accepted the commodity and has failed to pay the 
purchase prices, and where respondent failed to file an answer, it is held, 
that his failure to answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and his failure to pay the 
purchase pricés is a violation of section 2 of the act for which reparation 
should be awarded complainant. 

Hollywood Produce Exchange, Inc., of Meggett, South Carolina, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed July 12, 1951. Formal complaint was 
filed February 25, 1952. Complainant seeks an award of repara- 
tion in the amount of the purchase prices of five truckloads of 
cabbage sold and delivered to respondent during April and May 
1951. 

A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on May 3, 1952. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent Nathan 
Rosenbaum by a representative of the Department on May 16, 
1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
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within 20 days after such service and that, in accordance with 
section 47.8(c)) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Hollywood Produce Exchange, Inc., is a cor- 
poration whose address is Meggett, South Carolina. 


2. Respondent is an individual, Nathan Rosenbaum, doing bus- 
iness as Rosenbaum Wholesale Fruit and Produce, whose address 
is 187 South Pennsylvania Avenue, Wilkes-Barre, Pennsylvania. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 

3. By oral contract and in the course of interstate commerce, 


complainant sold to respondent five truckloads of cabbage on the 
dates and terms set out below: 


(a) April 27, 1951, 375 sacks of cabbage, at $1.10 per sack, 


f.o.b., for a total of $412.50. 


(b) April 30, 1951, 380 sacks of cabbage, at $1.10 per sack, 
f.o.b., for a total of $418.00. 


(c) May 5, 1951, 460 sacks of cabbage, at $1.10 per sack, 
f.o.b., for a total of $506.00. 


(d) May 7, 1951, 420 sacks of cabbage, at $1.35 per sack, 
f.o.b., for a total of $567.00. 


(e) May 11, 1951, 525 sacks of cabbage, at $1.15 per sack, 
f.o.b., plus topice of $18.90, for a total of $622.65. 


4. Five truckloads of cabbage meeting the specifications of 
the contracts were shipped by complainant from Hollywood, South 
Carolina, and delivered to respondent at Wilkes-Barre, Pennsyl- 
vania. Upon arrival of the cabbage, respondent accepted the ship- 
ments in compliance with the contracts and made no complaint 
with respect thereto. 

5. Respondent has not paid complainant any part of the pur- 
chase prices for the cabbage purchased by him. The total purchase 
price for the five shipments of cabbage is $2,526.15. 

6. Informal complaint was filed July 12, 1951, which was 
within 9 months after the several causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

It appears from the report of investigation that upon being no- 
tified of the complaint, respondent acknowledged his indebtedness 
to complainant, but stated he was unable to pay because of a 
lack of funds. 

Respondent’s failure to pay promptly the agreed purchase 
prices for the five shipments of cabbage is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $2,526.15, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,526.15, with interest thereon 
at the rate of 5 percent per annum from June 1, 1951, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3212) 


KECK PRODUCE COMPANY v. L. E. Myers. PACA Doc. No. 5773. 
Decided July 238, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold to respondent a shipment of onions, 
that the latter accepted the commodity, but has failed to pay the purchase 
price, and where respondent failed to file an answer, it is held, that re- 
spondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and his failure to pay the agreed purchase price 
is a violation of section 2 of the act for which reparation should be award- 
ed complainant. 


Mr. Cover Mendenhall, of Rocky Ford, Colorado, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 4, 1952, and formal complaint 
was filed May 19, 1952. Complainant seeks an award of repara- 
tion in the amount of $355, the alleged purchase price of 300 sacks 
of onions sold and delivered to respondent during September 1951. 

A copy of the report of investigation, issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s attorney on May 26, 1952. A copy of the report of investiga- 
tion and a copy of the formal complaint were also served upon 
respondent on May 26, 1952. 

Enclosed with the complaint and report of investigation was 
a letter notifying respondent that an answer to the complaint 
should be filed within 20 days after service and that, in accord- 
ance with section 47.8(c) of the rules of practice, failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of Peter R. Rubey 
and Gottlieb Keck, doing business as Keck Produce Company, 
whose address is Route 1, Box 184, Rocky Ford, Colorado. 


2. Respondent is an individual, Leonard Earl Myers, whose 
address is P. O. Box 174, Laurel, Mississippi. At the time of this 
transaction, respondent was licensed under the act. 


3. On or about September 25, 1951, complainant, by oral con- 
tract and in the course of interstate commerce, sold to respondent 
275 50-lb. sacks of medium yellow onions, at $1.75 per sack, and 
25 50-lb. sacks of Jumbo yellow onions, at $2.15 per sack, delivered, 
for a total price of $535, less trucking charges of $180, or $355 
net. The contract was negotiated by A. M. Thompson, broker, of 
Mobile, Alabama. 


4. On September 25, 1951, complainant shipped the onions by 
truck from Rocky Ford, Colorado, to respondent at Laurel, Mis- 
sissippi. Respondent accepted the onions as being in compliance 
with the contract, but has not paid the contract price, or any part 
thereof. 


5. There is due and owing to complainant from respondent 
the contract price of the onions, $355. 


6. Formal complaint was filed on May 19, 1952, which was 
within 9 months after the cause of action accrued, 
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CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the contract price of the 
onions purchased from complainant is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $355, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $355, with interest thereon at 
the rate of 5 percent per annum from October 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3213) 


JAMES & BUCKLEY v. HECHT PRODUCE COMPANY. PACA Doc. No. 
5251. Decided July 24, 1952. 


Expression of Opinion as Not Constituting Warranty 


Where complainant contracted to sell respondent two carloads of lettuce on 
complainant’s representation that the lettuce had not been inspected but 
would, in complainant’s opinion, grade U. S. No. 1, held, complainant did 
not warrant that the lettuce graded U. S. No. 1 but respondent did have 
a right to expect lettuce of good quality and in good condition. 


Evidence Establishing Lack of Suitable Shipping 
Condition—Rejection Not without Reasonable Cause 


Where a carload of lettuce arrived at destination, after normal transporta- 
tion of seven days, showing 5% bacterial soft rot and 70% tipburn, with 
10% of the heads inspected seriously damaged by tipburn, held, the let- 
tuce was not in suitable shipping condition and the buyer was justified 
in rejecting the produce. 


Evidence Establishing Suitable Shipping Condition— 
Rejection without Reasonable Cause 


Where a carload of lettuce arrived at destination, after normal transporta- 
tion of seven days, showing 1% decay and 21% tipburn, none of the tip- 
burn being reported as involving serious damage, held, the lettuce was in 
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suitable shipping condition, the buyer’s rejection was without reasonable 
cause, and in violation of section 2 of the act. 


Rejection of Commodity without Reasonable Cause—Damages 


Where the buyer rejected a carload of lettuce without reasonable cause, and 
it appeared that the lettuce was promptly and properly resold, held, seller 
is entitled to damages for the difference between the contract price and 
the amount realized on resale. 


Messrs. James & Buckley, of Dos Palos, California, complainant, pro se. Mr. 
R. W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 31, 1949. The formal com- 
plaint, filed November 14, 1949, alleges that complainant, in April 
1949, sold and delivered to respondent two carloads of lettuce, and 
that respondent, without reasonable cause, rejected both carloads. 
Complainant claims as its damages in these two transactions the 
sum of $1,391.14, which it contends is the difference between the 
contract price for the lettuce and the amounts recovered by com- 
plainant on resale. 

A copy of the formal complaint, together with a copy of the 
report of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch, was served upon respondent by registered 
mail on December 14, 1949. Complainant received a copy of the 
report of investigation on December 16, 1949. 

An answer was filed on December 27, 1949, in which respond- 
ent alleges that it entered into the contracts on the basis of com- 
plainant’s representations that the lettuce contained in both cars 
was of U.S. No. 1 quality as indicated by inspections made of the 
lots from which the two carloads in question had been packed. 
Respondent alleges further that the lettuce was sold f.o.b. Cali- 
fornia shipping point, to be routed via Chicago, Illinois, where it 
was to be stopped for inspection by respondent; that when they 
arrived at Chicago, both carloads, upon official inspection, were 
found to be damaged by tipburn; and that notice of rejection was 
promptly given. Respondent contends that it had reasonable cause 
to reject both shipments inasmuch as the condition thereof at 
Chicago was such as to indicate that the lettuce was not in suit- 
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able shipping condition when shipped, and was not of the grade 
and quality warranted by complainant. 

A hearing was held at Grand Rapids, Michigan, on March 1, 
1951. Complainant was not represented at the hearing, but the 
deposition of Alfred M. James, a partner in complainant com- 
pany, was received in evidence for complainant. Respondent was 
represented by counsel, and Nathan Hecht, a partner in respond- 
ent company, testified in respondent’s behalf. ; 


FINDINGS OF FACT 


1. Complainant, James & Buckley, is a partnership composed 
of A. M. James and J. J. Buckley, whose post office address is Box 
695, Dos Palos, California. 


2. Respondent, Hecht Produce Company, is a partnership com- 
posed of Nathan Hecht, Peter Hecht, and Marvin A. Armock, 
whose address is 360 South Division Avenue, Grand Rapids, Mich- 
igan. At the time of the transactions involved in this proceeding, 
respondent was licensed under the act. 


8. On or about April 20, 1949, in the course of interstate com- 


merce, complainant contracted to sell to respondent a carload of 
Dos Palos Brand lettuce contained in car PFE 63181 consisting 
of 256 four dozen size at $2.85 per crate and 62 five dozen size 
at $3.00 per crate f.o.b. Dos Palos, California, plus $60 for topice, 
or a total of $975.60. 


4. Onor about April 22, 1949, in the course of interstate com- 
merce, complainant contracted to sell to respondent a carload of 
Dos Palos Brand lettuce contained in car PFE 76125 consisting 
of 57 four dozen size and 261 five dozen size at $3.10 per crate 
f.o.b. Dos Palos, California, plus $60 for topice, or a total of $1,- 
045.80. 


5. It was agreed that both of the cars thus sold were to be 
routed to respondent via Chicago, Illinois, where they were to be 
stopped for inspection by respondent’s Peter Hecht. Complainant 
represented both carloads as coming from lots which had been in- 
spected and graded U. S. No. 1. The sales were negotiated by S. B. 
Davis, a broker located at Grand Rapids, Michigan, and were con- 
firmed in writing by a broker’s standard memorandum of sale, 
copies of which were sent to both parties. 


6. Car PFE 63181 was shipped from California on April 21, 
and arrived at Chicago, Illinois, on April 28, 1949. Upon arrival 
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of the shipment, respondent ordered a federal inspection of the 
lettuce. Defects found in this inspection were reported as follows: 


“Grade defects average 3%, consisting of mechanical injury 
and broken midribs. 

“Condition: In most samples from 5 to 16%, in many from 
37 to 56%, average approximately 21% damaged by tipburn. 
Average 1% decay. Remainder stock fresh, and wrapper 
leaves of fairly good to good green color.” 


Immediately upon receipt of the report of this inspection, re- 
spondent notified the broker that the shipment was rejected due 
to the defective condition of the lettuce reported by the federal 
inspector. 


7. Car PFE 76125 was shipped from California on April 22, 
and arrived at Chicago, Illinois, on April 29, 1949. Upon arrival 
of the shipment respondent ordered a federal inspection of the let- 
tuce contained in that car. Defects found in this inspection were 
reported as follows: 

“In most samples from 4 to 10% decay, some none, average 
5% of heads show Bacterial Soft Rot, generally in early 
stages, generally affecting 1 to 3 head leaves. From 50 to 
80%, average approximately 70% of heads damaged by Tip- 
burn, including from 5 to 20%, average approximately 10% 
seriously damaged, remainder head and wrapper leaves fresh, 
crisp, and light green to good green color. 
“Unable to determine grade account excessive percentage 
condition factors.” 
Immediately upon receipt of the report of this inspection, respond- 
ent notified the broker that the shipment was rejected due to the 
defective condition of the lettuce reported by the federal inspector. 


8. After notifying respondent that the two shipments would 
be resold for respondent’s account, complainant diverted car PFE 
63181 to Indianapolis, Indiana, for resale. The net amount of 
$432.52 was recovered thereon. Car PFE 76125 was diverted to 
Cincinnati, Ohio, for resale. The net proceeds recovered from the 
resale thereof amounted to $197.74. 


9. Formal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 
In negotiating these two sales complainant admitted that the 
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carloads offered had not been inspected. However, it represented 
that “lot inspections” had been obtained covering the lots from 
which cars PFE 63181 and PFE 76125 had been loaded, and that 
both lots had been graded U. S. No. 1. The seller stated that he 
was of the opinion, therefore, that both carloads would grade U. S. 
No. 1. 

These representations and this expression of opinion did not, 
as respondent urges, constitute a warranty that the lettuce was 
of U.S. No. 1 quality. However, they did give respondent the right 
to expect lettuce of good quality and in good condition. 

We find no difficulty in holding that the lettuce contained in 
car PFE 76125 was not of the quality it was represented to be. 
This carload was officially inspected at Chicago on the day it ar- 
rived, seven days after it left shipping point, which is the normal 
travel time from Dos Palos, California. The report of this re- 
stricted inspection reveals that the shipment contained an average 
of 5% Bacterial Soft Rot and an average of approximately 70% 
tipburn. 10% of the heads inspected were seriously damaged by 
tipburn. The inspector was unable to determine the grade of the 
lettuce because of the excessive percentage of condition factors. 
Such evidence sufficiently justifies the conclusion that complainant 
breached its contract with respect to the lettuce in car PFE 76125. 

The shipment contained in car PFE 63181, however, presents 
a more difficult question. It too received official inspection at Chi- 
cago on the day it arrived, seven days after shipment from Dos 
Palos. The report of the restricted inspection of car PFE 63181 
reveals that it contained an average of 3% grade defects consist- 
ing of mechanical injury and broken midribs, only 1% decay, and 
an average of approximately 21% damage by tipburn, none of 
which, apparently, was serious damage. 

The U. S. Standards for Lettuce provide that: ‘Heads affected 
with tipburn shall be considered seriously damaged when any sin- 
gle spot is larger than one and one-half inches in length and/or 
three-fourths of an inch in width.” Evidently none of the heads 
inspected were found to have spots of this size. Unlike many com- 
modities, lettuce is not rendered unsalable by the appearance of 
small discolored areas. Frequently lettuce is trimmed as it is pre- 
pared for resale, and those leaves or portions thereof so affected 
can be removed without materially affecting the appearance of 
the head. Therefore the defects reported in the lettuce in car PFE 
63181 probably did not seriously lessen the value of the shipment. 


The standards for U. S. No. 1 lettuce allow a tolerance for de- 
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fects of not more than 10%. Had the contract for the sale of this 
lettuce contained a warranty that it was of U.S. No. 1 quality and 
that it therefore contained no more than 10% defects at shipping 
point, perhaps the presence of 25% defects seven days later would 
justify the conclusion that the seller had breached his contract. 

However, respondent had the benefit of no such warranty in 
this case. Because respondent had no right under its contract to 
insist upon U.S. No. 1 quality, and because the lettuce delivered 
it left shipping point, we are constrained to hold that as to this 
(83% grade defects and 1% decay) at Chicago seven days after 
sl .eft shipping point, we are constrained to hold that as to this 
sale respondent had no right to reject the shipment. 

We conclude that the condition of car PFE 76125 at Chicago 
justified respondent’s rejection thereof, but that respondent re- 
jected car PFE 63181 without reasonable cause in violation of sec- 
tion 2 of the act. It appears that the lettuce in car PFE 63181 was 
p) omptly and properly resold. Accordingly, reparation should be 
awarded to complainant in the amount of the difference between 
the contract price of the lettuce contained in car PFE 63181 
($975.60) and the net amount realized on resale thereof ($432.- 
52), or $543.08, plus interest. The facts should be published. 


ORDER 


Within 30 days of the date of this order, respondent shall pay 
to complainant, as reparation, $543.08, with interest thereon at 
the rate of 5 percent per annum from May 1, 1949 ,until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3214) 


MIDLAND PRODUCE COMPANY v. L. E. MYERS. PACA Doc. No. 5774. 
Decided July 24, 1952. 


Failure to Pay Balance of Purchase Prices—Default 


Where it is alleged that complainant sold to respondent two carloads of mixed 
vegetables, that the latter accepted the commodities upon delivery, but 
has failed to pay the full purchase prices, and where respondent failed to 
file an answer, it is held, that respondent‘s failure to answer the com- 
plaint constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and his failure to pay the agreed purchase prices . 
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is a violation of section 2 of the act for which complainant should be 
awarded reparation. 


Midland Produce Company, of Denver, Colorado, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 4, 1952. Formal complaint 
was filed May 19, 1952. Complainant seeks an award of repara- 
tion in the amount remaining due on the contract purchase price 
of two carloads of mixed vegetables sold and delivered to respond- 
ent in September, 1951. 

A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on May 26, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Rocky Mountain Produce 
Company, trading as Midland Produce Company, whose address 
is Terminal Annex, Box 5232, Denver 17, Colorado. 


2. Respondent is an individual, Leonard Earl Myers, whose 
address is P. O. Box 174, Laurel, Mississippi. At the time of the 
transactions involved herein, respondent was licensed under the 
Act. 


8. On or about September 11, 1951, in the course of interstate 
commerce, complainant contracted to sell and respondent con- 
tracted to purchase on an f.o.b. shipping point basis a carload of 
mixed vegetables, MDT 11149, as follows: 
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15 Bu. Green Beans $3.25 $ 48.75 
2 La Crts Beets 3.85 7.70 
100 Sacks Cabbage 1.00 100.00 
10 La Crts Carrots 4.25 42.50 
5 Rough Crts G.H. Celery, 3s 3.25 16.25 
40 Sacks Corn 2.00 80.00 
5 La Crts Endive 4.75 23.75 
3 % Crts Green Onions 4.40 13.20 
75 La Crts Head Lettuce, 5s 2.75 206.25 
25 Bu Peppers 2.40 60.00 
2 Bu Acorn Squash 3.00 6.00 
15 Crts Cello Carrots 4.00 60.00 
4385 Doz Turnips 80 348.00 


$1012.40 
Topice 85.00 


$1097.40 


4. On or about September 22, 1951, in the course of interstate 
commerce, complainant contracted to sell and respondent con- 
tracted to purchase on an f.o.b. shipping point basis a carload of 
mixed vegetables, ART 17138, as follows: 


8 La Crts Beets $3.85 $ 11.55 
874 Sacks Cabbage 1.55 579.70 
5 Crts Cauliflower 2.00 10.00 
10 La Crts Carrots 4.50 45.00 
10 Sacks Carrots, 50# 2.25 22.50 
2 Bu Acorn Squash 3.00 6.00 
50 Bu Peppers 2.90 145.00 
55 Crts Cello Carrots, 30s 4.00 220.00 
20 Crts Cello Carrots, 24s 8.20 64.00 


$1103.75 
Topice 65.00 


$1168.75 


5. The two carloads of mixed vegetables complying with con- 
tract terms were shipped on September 12th and September 24, 
1951, respectively, from Denver, Colorado, to respondent at Lau- 
rel, Mississippi. Upon arrival, respondent accepted the shipments 
of vegetables in compliance with the contracts, but has paid only 
a portion of the purchase prices. 


6. The total agreed purchase price for the two carloads of 
mixed vegetables is $2,266.15, of which amount respondent has 
paid a total of $600, leaving due and owing to complainant the sum 


of $1,666.15. 
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7. Formal complaint was filed May 19, 1952, which is within 
nine months after the alleged causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the full agreed purchase 
prices for the two carloads of mixed vegetables is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount remaining due from respondent, and the facts 
should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,666.15, with interest thereon 
at the rate of 5 percent per annum from October 1, 1951, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. : 

Copies hereof shall be served upon the parties. 


(No. 3215) 
PACA Doc. No. 5646. Decided July 24, 1952. 


Dismissal—Settlement between Parties 


Where the Department was notified, after oral hearing was held, that a com- 
promise settlement had been reached between the parties and that the 
complaint could be dismissed, the complaint is accordingly dismissed. 


Ruskin Vegetable Distributors, Inc., of Ruskin, Florida, complainant, pro se. 
Mr. Gilbert E. Morcroft, for respondent. Mr. William E. Bethards, Jr., 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on July 16, 1951, wherein complain- 
ant alleges that respondent unlawfully rejected a carload of toma- 
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toes which the latter purchased from complainant; that complain- 
ant thereafter resold the tomatoes for the net sum of $1,137.97 
or $1,487.03 less than the agreed contract price; and that com- 
plainant was damaged in the latter amount. 

Respondent filed an answer to the complaint on November 26, 
1951, admitting that he rejected the tomatoes, but alleged that 
the rejection was justified because the tomatoes were not in suit- 
able shipping condition at the time of sale and did not, therefore, 
comply with contract terms. 

An oral hearing was requested by respondent and was held at 
Pittsburgh, Pennsylvania, on May 29, 1952. Complainant was rep- 
resented at the hearing by its Secretary-Treasurer, * * *, who 
also testified for complainant. Respondent was represented by 
counsel. * * * and one other witness testified on behalf of 
respondent. 

By letter addressed to the Regulatory Division, Fruit and Veg- 
etable Branch, dated June 19, 1952, complainant advised the De- 
partment that a compromise settlement had been reached between 
the parties and that the complaint may be dismissed. Accordingly, 
the complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3216) 


PAUL BLACK v. C. H. SMITH. PACA Doc. No. 5776. Decided July 
25, 1952. 


Failure to Pay Balance of Purchase Prices—Default 


Where it is alleged that complainant sold to respondent three truckloads of 
peaches, that the latter accepted the fruit upon delivery, but has paid 
only a portion of the purchase price, and where respondent failed to file 
an answer, it is held, that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and a waiver of oral 
hearing, and his failure to pay the full purchase prices is a violation of 
section 2 of the act for which reparation should be awarded complainant. 


South Carolina Peach Growers Association, of Spartanburg, South Carolina, 
for complainant. Miss Leonore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed October 17, 1951, and formal com- 
plaint was filed March 24, 1952, Complainant seeks an award of 
reparation in the amount of $924, the unpaid balance of the agreed 
purchase prices of three truckloads of peaches sold and delivered 
to respondent by complainant in August 1951. 

A copy of the report of investigation, issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon South Car- 
olina Peach Growers Association, complainant’s representative, 
on May 15, 1952. A copy of the report of investigation and a copy 
of the formal complaint were served upon respondent on May 
20, 1952. At the time of service of the formal complaint upon re- 
spondent, he was notified in writing that an answer to the com- 
plaint should be filed within 20 days from the receipt of such 
notice, and that failure to file an answer would constitute an ad- 
mission of the allegations of the complaint and a waiver of oral 
hearing. Respondent did not file an answer, and the issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Paul Black, whose address 
is 780 East Main Street, Spartanburg, South Carolina. 


2. Respondent is an individual, C. H. Smith, whose address 
is P. O. Box 168, Winnsboro, Louisiana. The respondent was not 
licensed at the time of these transactions, but was subject to li- 
cense. He was issued a license on November 3, 1951, after pay- 
ment of the required fee and arrearage covering operations back 
to July 1951. 


8. During August 1951, in the course of interstate commerce, 
complainant sold and delivered to respondent, on an f.o.b. ship- 
ping point basis, three truckloads of peaches, as follows: 

August 18, 1951—210 bus. at $1.00 $210.00 


August 19, 1951499 “ “ 1.00 499.00 
August 30, 1951—315 “ “ 1.00 315.00 


Total $1024.00 


4. Respondent accepted the three lots of peaches at Spartan- 
burg, South Carolina, and transported them by truck in interstate 
commerce to Winnsboro, Louisiana. On the dates of delivery of 
the peaches, respondent tendered to complainant checks drawn 
on the Franklin State Bank & Trust Company, Winnsboro, Louis- 
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iana, for the agreed purchase prices, but the checks were not hon- 
ored by the bank on which drawn because of insufficient funds. 


5. On November 19, 1951, respondent, in the presence of a 
representative of the Department, signed a statement admitting 
liability to complainant in the amount of $1024 as a result of 
these transactions, and agreed to pay the amount due in monthly 
installments. However, respondent made only one payment of 
$100, leaving due and owing to complainant the sum of $924. 


6. The formal complaint was filed March 24, 1952, which is 
within nine months from the dates on which the causes of action 
accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes an admission of the facts alleged therein and a waiver 
of oral hearing as provided in the rules of practice (7 CFR 
47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
amount of the agreed purchase prices for the three truckloads of 
peaches is a violation of section 2 of the act, and complainant 
should be awarded reparation in the amount of $924, with interest. 
The facts and circumstances should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $924, with interest thereon at 
the rate of 5 percent per annum from September 1, 1951, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3217) 


NATIONAL PRODUCE DISTRIBUTORS, INC., et al. v. SAM BAILIN. 
PACA Doc. Nos. 5316 & 5317. Decided July 25, 1952. 


Failure to Deliver Commodity on Date Agreed Upon—Damages 


Where respondent contracted to ship potatoes to complainants and failed to 
ship on the dates provided in the contracts, held, that respondent’s failure - 
to ship was in violation of section 2 of the act and that complainants 
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should be awarded damages for the difference between the contract price 
and the prevailing market price on the day shipment should have been 
made. 


Interpretation of Contract Terms—“‘On or about 
May 15th” and “Earlier than May 15th if Possible” 


Where the contracts provided for shipments to begin “on or about May 15th” 
and also provided that shipments should begin “earlier than May 15th if 
possible,” it is held, that the first provision gave respondent the right 
to start shipments a few days before or a few days after May 15th, but 
the second provision did more than authorize shipments prior to the 
stated date, since it obligated respondent to start shipments before May 
15th if it was reasonably possible for respondent to do so. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant National Prod- 
uce Distributors, Inc. Messrs. Golbus & Golbus, of Chicago, Illinois, for 
complainant Barneys Potato Co. Messrs. Kendall & Howell, of Bakers- 
field, California, for respondent. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are réparation proceedings under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
involving the purchase and sale of 100 carloads of potatoes. Sepa- 
rate complaints were filed by the National Produce Distributors, 
Inc., and Barney’s Potato Company against the respondent-seller, 
Sam Bailin. These cases were consolidated for hearing inasmuch 
as the same evidence is equally applicable to both cases, one of 
the partners of Barney’s Potato Company being also the presi- 
dent and general manager of complainant National Produce Dis- 
tributors, Inc. 

An informal complaint was made to the Regulatory Division 
of the Fruit and Vegetable Branch on May 25, 1948, in both cases, 
and formal complaints were received on March 28, 1949, in both 
cases. Copies of the investigation reports, together with copies 
of the complaints, were served on the respondent by registered 
mail on March 27, 1950. Copies of the investigation reports were 
also served on the attorneys for complainants on March 25, 1950. 

In each case, the complainant alleges that on or about February 
3, 1948, a contract was entered into with the respondent for the 
purchase of 50 carloads of U. S. No. 1, size A, California long 
white potatoes at an agreed price of $2.67 per cwt., f.o.b. Shafter, 
California. Shipment was to be made at the rate of two or three 
cars daily, commeneing on or about May 15, 1948, and concluding 
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on June 10, 1948, with a special agreement that shipments were 
to commence earlier than May 15, if possible, and that for the first 
two or three days U. S. No. 1 grade could be substituted for U. S. 
No. 1, size A, if U. S. No. 1, Size A, potatoes were not being 
loaded by the shipper. The complainants further allege that not- 
withstanding the shipment of a substantial number of carloads of 
potatoes from the Shafter district of California, commencing on 
or about May 11, 1948, respondent failed to ship any potatoes to 
the complainants until May 18, 1948. Complainants each allege 
that they sustained damages in the amount of $1,144.80, for which 
they seek reparation. 

Respondent filed an answer to each of the complaints in which 
he alleged that the contracts made with the complainants were 
to be filled from contracts which he in turn had made with potato 
growers, and that no potatoes from such growers were ready for 
shipment in the Shafter district prior to May 18. Respondent de- 
nies any liability under the contracts to either of the complainants. 

A hearing was held at Bakersfield, California, on February 28, 
1951. All parties were represented by counsel. Complainants pre- 
sented their case by introducing into evidence the deposition of 
Sam S. Siegel, president and general manager of complainant 
National Produce Distributors, Inc., and a partner in complainant 
Barney’s Potato Company. The respondent appeared and testified 
in his own behalf. He was the only witness at the hearing. 


FINDINGS OF FACT 


1. Complainant National Produce Distributors, Inc., is a cor- 
poration, whose address is 31 South Water Market, Chicago, IIli- 
nois. 


2. Complainant Barney’s Potato Company is a partnership 
composed of Barney Gothelf, Sam S. Siegel, and Dan Rietman, 
whose address is 31 South Water Market, Chicago, Illinois. 


8. Respondent Sam Bailin is an individual, whose address is 
Post Office Box 831, Bakersfield, California. At all times herein 
involved, the respondent was licensed under the act. 


4. On or about February 3, 1948, complainant National Prod- 
uce Distributors, Inc., and complainanté-Barney’s Potato Company 
each entered into an agreement with the respondent, whereby re- 
spondent sold to these complainants 50 cars each of U.S. No. 1, 
size A, California long white potatoes, washed stock, at $2.67 per 
cwt., f.o.b., packed new branded 100-pound sacks. The agreements 
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provided that the potatoes should go forward from the Shafter 
district of California, 2 to 3 cars daily, commencing on or about 
May 15, 1948, and concluding on June 10, 1948, with a total of 
12 to 13 cars weekly, shipments to be evenly spaced. The agree- 
ments further provided for a deposit of $200 per car, balance draft 
with delivery order, copy of Government inspection and original 
bill of lading attached. The potatoes were sold f.o.b. acceptance 
on Government inspections showing one-half of 1 percent or less 
decay at shipping point. The agreements further provided that 
unless a check for $10,000 was received in Bakersfield from each 
of the complainants by noon, February 14, 1948, the contracts 
were null and void. 


5. Both contracts contained a special agreement as follows: 


“Shipper to commence shipments earlier than May 15th if 
possible. If cars do not grade size A but just usone the first 
two or three days or less satisfactory substitute this stock, 
provided shipper not loading usone size A. Shipments sub- 
ject to car supply, weather and/or acts of God permitting. 


Should shipper for any reason mentioned above be unable 
to ship on any one day he shall ship as fast as possible there- 
after but not to exceed four (4) cars on any one day total. 
Any cars unshipped by June 10th, due to weather, car short- 
age and/or acts of God shall be automatically cancelled.” 


6. Standard Confirmations of Sale incorporating all of the 
terms and special agreements of the contracts were issued by C. 
H. Robinson Company, the broker who negotiated the transaction. 
The confirmations were signed on behalf of the National Produce 
Distributors, Inc., by Sam S. Siegel and on behalf of Barney’s Po- 
tato Company by Barney Gothelf, and in each instance by re- 
spondent Sam Bailin. 

7. Respondent commenced shipping potatoes to the complain- 
ants on May 18, 1948, at which time he shipped 2 cars to each of 
the complainants. Thereafter, until June 10, 1948, respondent 
shipped 2 or 3 cars each shipping day until a total of 45 cars had 
been shipped to each of the complainants. 


8. On June 17, 1948, respondent refunded to each complainant 
the sum of $1,000, representing deposits on cars not shipped. 

9. Shafter, Cawelo, Famoso, McFarland, Saco, Slater, Wasco, 
Jasmin, and Delano are included within the Shafter district of 
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California insofar as the production and selling of potatoes is con- 
cerned. 

10. Federal-State of California Market News Service reports, 
issued at Bakersfield, California, show that shipments were made 
in May 1948 from the Shafter district as follows: 


Date Date Carloads 
May 1 May 12 164 
May 3 May 13 196 
May 4 May 14 208 
May 5 May 15 91 
May 6 May 16 7 
May 7 May 17 231 
May 8 May 18 311 
May 11 May 19 336 


11. Federal-State of California Market News Service reports, 
issued at Bakersfield, California, show the following with respect 
to f.o.b. shipping point prices of California long white potatoes 
from the Kern District (Edison—Arvin—Shafter— Wasco and 
nearby points) on the dates indicated: 


May 11, 1948 S. No. 1, size A $3.15—3.25, mostly $3.25 
S. No. 1, $3.00—3.10, mostly $3.00, 
occasional $3.25 
. No. 1, size A $3.00—3.10, mostly $3.00. 
- No. 1, $2.90—3.00, mostly $3.00, 
occasional $2.85, occasional $3.10. 
- No. 1, size A $2.80—2.85, mostly $2.85, occa- 
sional higher and lower. 
. No. Generally $2.75, very few higher. 
. No. 1, size A Mostly $2.85, few $2.80, some 
early sales $2.75. 
- No. Mostly $2.75, few best $2.85, occa- 
sional early sales low as $2.60. 
S. No. $2.85. 
S. No. $2.75, few best $2.85, few small 
$2.70. 


12. Informal complaint in each case was received by the De- 
partment on May 25, 1948, which was within 9 months after the 
alleged causes of action accrued. 


May 12, 1948 


May 13, 1948 


May 14, 1948 


May 17, 1948 


U. 
U. 
U. 
U. 
U. 
U. 
U. 
U. 
U. 
U. 


CONCLUSIONS 


We are here concerned with two contracts under which respond- 
ent sold to each of the complainants 50 carloads of U. S. No. 1, 
size A, California Long White potatoes, to be shipped from the 
Shafter district, California. The principal issue relates to time’ 
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of shipment. Each contract provided for the shipment of 2 or 3 
carloads daily to begin ‘“‘on or about May 15th, 1948,” and con- 
tained the following special agreement: 


“Shipper to commence shipments earlier than May 15th if 
possible. If cars do not grade size A, but just usone the first 
two or three days or less satisfactory substitute this stock, 
provided shipper not loading usone Size A.” 


Respondent made the first shipments under the contracts on May 
18. Complainants contend that shipments should have commenced 
no later than May 11, and claim damages for the failure of re- 
spondent to start shipping on that date. Respondent denies that 
he had any obligation under the contracts to ship potatoes to com- 
plainants prior to May 18, and contends that complainants have 
suffered no loss for which respondent is liable. 

The contracts in question are dated February 3, 1948. There is 
evidence to show that on January 31, 1948, the broker, C. H. Rob- 
inson, Inc., discussed the making of such contracts by telephone 


with respondent and on the same day sent respondent a telegram 
confirming the sales. One of the terms stated in the confirmation 
telegram was that shipments were to commence “‘sooner than May 
15th if shipper commences loading cars in his own shed at Shafter 
California sooner than May 15th.” On the same date, January 31, 
respondent replied by wire as follows: 


“AIRMAILED TONIGHT MY SUBMISSION AND 
AMENDMENTS AS TO HOW CONTRACT MUST READ. 
CANNOT EMPHASIZE TOO. STRONGLY MUST SELL 
ON SAME BASIS AS PURCHASE.” 


This was followed by a letter of that date in which respondent 

stated: 
“You must understand, Joe, I have signed contracts with 
growers for all futures that I am selling and this is the way 
my contracts read and therefore I must sell on the same 
basis. Eliminate the part regarding the date I start opera- 
tions in my shed for the reason that potatoes sold for futures 
are covered by contracts with certain growers and these con- 
tracted potatoes are the only ones that I am anticipating to 
use to fill future orders as the only time other potatoes would 
be shipped during that period, in order for me to fulfill my 
contracts, is when the quality of these particular potatoes, 
that I have contracted, might not come up to specifications. 
There is a possibility that I might purchase Edison acreage 
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and haul these Edison potatoes to my shed in Shafter for 
grading and loading, therefore you see that this clause must 
be eliminated.” 


The change requested by respondent evidently met with the ap- 
proval of complainants, since the contracts agreed upon provided 
for shipments to commence earlier than May 15th, if possible, 
without any reference to operations at respondent’s packing shed. 

The exact boundaries of the area designated by the parties as 
“Shafter district” are not established by the evidence. However, 
Sam S. Siegel, testifying by deposition, stated that “the potatoes 
which are referred to as coming from the Shafter District cover 
loading points like McFarland, Saco, Slater and Wasco, and Jas- 
min and Delano. . . . The only district which is considered apart 
from the Shafter District are potatoes from Arvin or Edison.” 
This testimony was received in evidence at the hearing without 
objection. Respondent testified concerning the growing, harvest- 
ing, and shipping of potatoes from Kern County, in which all of 
the shipping points just mentioned are located, but in no way 
stated his understanding as to what constitutes the “Shafter dis- 
trict.” Two shipping points in addition to the ones mentioned by 
Siegel, Cawelo and Famoso, are near Shafter and would be con- 
sidered a part of the same district .We conclude that the term 
“Shafter district,” as used in the contracts in question, means that 
portion of Kern County, California, which lies northwest of Bak- 
ersfield and includes Shafter, Wasco, Saco, Slater, Cawelo, Fa- 
moso, McFarland, Delano, and Jasmin. 

In Finding of Fact No. 10, above, there is set forth the number 
of carlot shipments of potatoes from the Shafter district, as we 
have defined it. All, or practically all, of these shipments consisted 
of potatoes of the Long White variety, the same variety specified 
in the two contracts here involved. This statement is based on the 
Federal-State Market News Service reports, which mention only 
“Long Whites” in quoting prices on these potatoes, and informa- 
tion in official files which indicates that Long White is the only 
early variety of potato grown in Kern County, California, in com- 
mercial quantities. While no evidence was offered as to the grade 
classification of the above-mentioned shipments, some indication 
as to grade may be obtained from an official joint publication of 
the United States Department of Agriculture and the California 
Department of Agriculture, dated April 1949, entitled “Market- 
ing Kern District Early Long White Potatoes—Summary of 1948 
Season.” Table 30 of this report, based on total inspections for 
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the 1948 season (April through July), shows the following per- 
centages of grade classifications certified: 

U.S. No. 1, Extra 12.5 

U.S. No.1, Size A 65.8 

U.S. No.1 10.6 

U.S. No. 1, Size B 4.5 

85% U.S. No. 1 5.0 

Below 85% U.S.No.1 1.6 


For the Shafter district, the percentage of shipments in the lower 
classifications was probably higher and the percentage in the high- 
er classifications probably lower during the early part of the ship- 
ping season (May 11 to May 18), with which we are concerned, 
than the season averages. Nevertheless, we think the percentages 
of U.S. No. 1, size A, and U.S. No. 1 potatoes moving to market 
in this period, from the Shafter district, were approximately the 
season average figures. 

We proceed to consideration of the principal issue before us, 
namely, whether respondent was obligated under the contracts 
to commence shipments prior to May 18, 1948, the date of the 
first shipment. This, in turn, presents the question whether it was 
possible for respondent to make earlier shipments, since the con- 
tracts not only provided for shipments to commence “‘on or about 
May 15th, 1948” but also provided for shipments to commence 
“earlier than May 15th if possible.” The first provision gave re- 
spondent the right to start shipments a few days before or a few 
days after May 15th, but the second provision did more than au- 
thorize shipments prior to such time, it obligated respondent to 
start shipments before May 15th if it was reasonably possible, 
under all the existing circumstances, for respondent to do so. It 
is well known that prices tend to be higher during the early stages 
of the shipping season than after these potatoes begin to move to 
market in greater volume. Complainants obviously wanted sup- 
plies during this higher priced early stage, and contracted accord- 
ingly. 

Respondent argues that under the term “on or about May 15th, 
1948” respondent was not required to make any shipment prior 
to May 18th, since a leeway of two or three days was permitted 
by the words “on or about.” But the contracts also provided that 
shipments were to commence “earlier than May 15th if possible.” 
Respondent’s argument would ignore this latter provision. 

Respondent also alleges that he had no potatoes ready for ship- 
ment in the Shafter district prior to May 18, 1948, and shipped 
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no potatoes from the Shafter district prior to that date. Evidently 
respondent would have us believe that “Shafter district,” as used 
in the contracts, means the town of Shafter as a shipping point. 
As evidence of this, respondent alleges “that commencing on May 
11, 1948, the total number of cars of potatoes of all kinds and 
grades shipped from the Shafter district are as follows: May 11, 
30 cars; May 12, 42 cars; May 13, 44 cars; May 14, 36 cars; May 
15, 15 cars; May 16, 1 car; May 17, 60 cars; May 18, 73 cars; May 
19, 84 cars.” These are the reported figures for shipments from 
Shafter. We have already pointed out, however, that Shafter is 
only one of a number of shipping points in the Shafter district. 
Respondent’s allegations in this regard leave us with the impres- 
sion that he contends he was not shipping from Shafter at this 
time, but does not deny he was shipping from one or more of the 
other shipping points we have named as comprising the Shafter 
district. Actually, it makes no great difference whether respond- 
ent was making shipment from the district on the days in ques- 
tion, although if complainants had offered proof of such shipments 
—which they did not—it would have been most significant and 
would have facilitated our handling of the case. This is not a case 
where specific goods were sold. Complainants understood that re- 
spondent was not the grower of the potatoes contracted to be de- 
livered, but that respondent had or would purchase the potatoes 
from another party or parties. It appears that complainants did 
not know, and were not concerned with, the identity of the party 
or parties from whom respondent would obtain the potatoes. Re- 
spondent could discharge his obligation to complainants only by 
making deliveries as stipulated. Even if respondent’s intended sup- 
pliers failed to make deliveries to respondent, that would not re- 
lieve respondent from liability under the contracts if supplies were 
otherwise available. As pointed out above, supplies in quantity 
were available at least as early as May 11, 1948, from which we 
conclude that it was reasonably possible for respondent to start 
shipments under both contracts on that date. Respondent’s failure 
to start shipments on May 11 was a breach of each contract, in 
violation of section 2 of the act. 

In computing the damages sustained by complainants, we con- 
clude first that two carloads of potatoes should have been shipped 
under each contract on each of the days May 11, 12, 13, 14, 15, 
and 17. We next conclude that although the contracts qualifiedly 
permitted respondent to ship U. S. No. 1, instead of U. S. No. 1, 
size A, potatoes during the first two or three days, respondent is: 
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not entitled to apply this provision for the reason that no shipments 
were made. Furthermore, U. S. No. 1, size A, potatoes were avail- 
able for shipment. Accordingly, U. S. No. 1, size A, prices will 
be used in computing damages. The measure of damages is the 
difference between the contract price and the prevailing market 
price on the date shipment should have been made. The prevail- 
ing market prices are set forth in Finding of Fact No. 11, above. 
Since no market news report was issued for May 15, we use May 
14 prices. Incidentally, there appears to have been little change 
in the market from May 14 to May 17. Our computation of the 
damages sustained by each complainant is as follows: 


Date Number Contract Amount Market Amount Damages 
Sacks Price Price 
May 11 720 $2.67 $1,922.40 $3.25 $2,340 $ 417.60 
May 12 720 2.67 1,922.40 3.00 2,232 237.60 
May 13 720 2.67 1,922.40 2.85 2,052 129.60 
May 14 720 2.67 1,922.40 2.85 2,052 129.60 
May 15 720 2.67 1,922.40 2.85 2,052 129.60 
May 17 720 2.67 1,922.40 2.85 2,052 129.60 


$1,173.60 


Complainants figured their damages, using the same quantities 
and prices, but arrived at a total of $1,144.80 due to an error in 
computation. The correct amount, based on complainants’ conten- 
tions, is $1,173.60. Each complainant should be awarded repara- 
tion in the amount of $1,173.60, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to each complainant, as reparation, $1,173.60, with interest 
thereon at the rate of 5 percent per annum from June 1, 1948, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 
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(No. 3218) 
PACA Doc. No. 5265. Decided July 25, 1952. 


Dismissal of Petition for Reconsideration 


Where complainant in its petition for reconsideration reasserted the conten- 
tion made in the earlier stages of the proceeding, held, there is no error 
in the prior order and the petition should be dismissed. 


Complainant pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued January 16, 1952 dismissing the complaint. 
The dispute herein arose out of the sale by complainant to re- 
spondent, on March 11, 1949, of a carload of lettuce, the price of 
which, as agreed by the parties, was to be the March 12, 1949 
cash market price. While the shipment was en route, the parties 
found themselves unable to agree on what was the March 12th 
cash market price, and complainant diverted the shipment before 
it reached its destination. This proceeding was brought to recover 
complainant’s loss on resale. 

The order dismissing the complaint is based upon the conclu- 
sion that complainant, after having shipped the commodity in 
compliance with the contract, demanded a price therefor in excess 
of the contract price; that respondent was under no obligation to 
pay such higher price in order to obtain delivery; and that there- 
fore respondent’s insistence that the shipment be allowed to roll 
to it at the contract price or be diverted elsewhere did not con- 
stitute an unlawful rejection. 

Complainant’s petition for reconsideration assigns as error the 
conclusion that respondent’s action was not in violation of the 
act. The petition reasserts the contention that, since the only 
matter in dispute was whether the price which complainant de- 
manded was the March 12th cash market price, and since this 
price could be ascertained later, respondent had a legal duty to 
pay the price which complainant demanded and accept delivery, 
and then proceed, by whatever means available, to attempt to re- 
cover the amount of overpayment, if any. 

The order of January 16, 1952 disposed of complainant’s argu- 
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ment and we find no error in that order. The petition for recon- 
sideration does not contest the finding that complainant demanded 
a price in excess of the contract price. Instead it argues that even 
though the price it demanded was later ascertained to be in excess 
of the price respondent had agreed to pay, still respondent acted 
unlawfully in refusing to pay the amount demanded of it. In ef- 
fect complainant is arguing that when one purchases a commodity 
at a price not specified, but later ascertainable, he assumes an ob- 
ligation to pay whatever price the seller later specifies, and as- 
sumes the burden of recouping, if he can, any amount by which 
the price paid exceeds the price he agreed to pay. Such a rule 
would be most inequitable. One should not be thus compelled to 
“buy a lawsuit.” 

The entire loss in this transaction was occasioned by complain- 
ant’s refusal to accede to respondent’s demand, in its telegram of 
March 14, 1949, that complainant comply with its contract. That 
telegram (Exhibit 8 attached to the formal complaint) reads as 
follows: 

“ANSWERING LET 60480 ROLL US EXPECT CAR TO 
BE BILLED ACCORDING OUR AGREEMENT YOUR 


WIRE MARCH 12TH AT CASH MARKET SATURDAY 
ON COMPARATIVE BRANDS AND GRADES IF 7.00 IS 
ABOVE CASH MARKET SATURDAY WILL EXPECT AD- 
JUSTMENT.” 


Instead complainant advised respondent that no adjustments 
would be made (Exhibit 9 attached to the complaint), and sub- 
mitted to respondent its sight draft for the shipment (Exhibit 
17 attached to the complaint) in an.amount 50 cents per crate 
in excess of the agreed price for 5-dozen size lettuce. By so doing, 
complainant attempted to impose upon respondent an obligation 
which respondent was under no duty to perform. 

Complainant’s petition for reconsideration is hereby dismissed 
without prior service upon respondent. 

Copies hereof shall be served upon the parties. 
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(No. 3219) 


In re EARL RILEY BURTON, TRADING AS WEST FRANKFORT FKOv- 
UCE COMPANY. PACA Doc. No. 5707. Decided July 28, 1952. 


Revocation of License—Repeated and Flagrant Violations 


Where it is alleged that respondent has failed to pay for numerous shipments 
of perishable agricultural commodities, and where respondent failed to 
file an answer or request an oral hearing, held, that respondent’s failure 
to answer constitutes an admission of the material facts alleged in the 
complaint and a waiver of oral hearing, and his failure to pay for the 
shipments of the commodities as set forth in the findings of fact herein 
constitutes repeated and flagrant violations of section 2 of the act for 
which his license should be revoked and the facts published. 


. Frederick W. Woodley, for complainant. Mr. Earl Riley Burton, trading 
as West Frankfort Produce Company, of West Frankfort, Illinois, re- 
spondent, pro se. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), instituted 
by the complaint of T. C. Curry, Chief of the Regulatory Division 
of the Fruit and Vegetable Branch, Production and Marketing 
Administration, dated April 2, 1952. 

It is alleged in the complaint that the respondent has failed to 
pay for numerous shipments of perishable agricultural commod- 
ities in violation of section 2 of the act. A copy of the complaint 
was served on the respondent on April 8, 1952. No answer to the 
complaint has been filed or oral hearing requested and, therefore, 
respondent is deemed to have admitted the material facts of the 
complaint and waived his right to an oral hearing. The hearing 
examiner issued a report to this effect, a copy of which was served 
upon the respondent but no exceptions have been received. 


FINDINGS OF FACT 


1. Respondent is Earl Riley Burton, trading as West Frank- 
fort Produce Company, 100 West Elm Street, West Frankfort, 
Illinois, who buys and sells perishable agricultural commodities 
in the course of interstate commerce. 

2. License No. 113165 was issued to respondent under provi- 
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sions of the act on March 25, 1948. This license has been renewed 
on each anniversary date thereafter and is now in effect. 


8. The respondent made the purchases of fresh fruits and 
fresh vegetables in interstate commerce that are listed below, he 
accepted the produce but, since the dates of purchases, has failed, 
neglected or refused to pay promptly and in full the agreed pur- 
chase prices: 

(a) From Pupillo Fruit Company, 1104-06 North Third Street, 
St. Louis, Missouri, eight lots of fruits and vegetables, purchased 
f.o.b. St. Louis between August 24 and October 11, 1950, amount- 
ing to $1,196.25. Respondent is entitled to credits totaling $650, 
leaving due and owing from respondent to the seller an unpaid 
balance of $546.25. 

(b) From G, A. Marsh Company, 1001 North Third Street, 
St. Louis, Missouri, eight lots of fruits and vegetables purchased 
f.o.b. St. Louis between February 2 and March 15, 1951, amount- 
ing to $2,175.20. Three checks were issued during March 1951 by 
respondent to the seller in the amounts of $449.75, $607.70 and 
$250, but respondent stopped payment on each of these checks. 
The seller has received payments on account totaling $350.25, 
and also credited respondent with an additional $114.97, being 
net proceeds realized from the sale by the seller for respondent’s 
account of apples received in June 1951. The unpaid balance due 
and owing from respondent to the seller is $1,709.98. 

(c) From Cardinal Produce Company, 1019 North Third Street, 
St. Louis, Missouri, 11 lots of fruits and vegetables purchased 
f.o.b. St. Louis between March 29 and May 28, 1951. The total 
price of purchases from Cardinal Produce Company is $1,803.65. 
There is a credit due respondent of $719.90 for fruits and vege- 
tables received from respondent during the year 1951, This leaves 
a balance of $1,083.75 due from respondent to seller. 

(d) From A. B. Friedman & Company, 1023-25 North Third 
Street, St. Louis, Missouri, 16 lots of fruits and vegetables pur- 
chased f.o.b. St. Louis in April 1951. The total price of purchases 
from A. B. Friedman & Company is $3,878.75. Two checks of re- 
spondent issued to seller in April 1951 as payments on account, 
one for $472.30 and the other for $573, were both returned un- 
paid due to insufficient funds. There is a credit of $90 for cabbage 
plants purchased from respondent in April 1949, leaving an un- 
paid balance of $3,788.75 due from respondent to seller, 


(e) From United Fruit and Produce Company, 1013-15 North 
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Third Street, St. Louis, Missouri, 14 lots of fruits and vegetables 
purchased f.o.b. St. Louis in February and March, 1951 .The total 
price of purchases made from United Fruit & Produce Company 
is $6,032.96. Respondent gave the seller his check dated March 
7, 1951, for $1,223.40, but respondent stopped payment on this 
check. Respondent is entitled to a credit of $335, leaving due and 
owing to the seller, $5,697.96. 

(f) From  Rebello-Niehaus Produce Company, 917 North 
Fourth Street, St. Louis, Missouri, six lots of vegetables purchased 
f.o.b. St. Louis in April 1951 amounting to $725. A check for 
$110.50 dated April 28,1951, and made payable to seller, which 
was given as a payment on account, was returned unpaid due to 
insufficient funds. As a result, no part of the $725 has been paid. 

(g) From E. Woodcock Produce Company, 1141 North Third 
Street, St. Louis, Missouri, 10 lots of vegetables purchased f.o.b. 
St. Louis between March 29 and May 2, 1951, amounting to $3,- 
344.90. After a credit for $411.50 paid on account and $376.45 for 
allowances granted, there remains an unpaid balance of $2,556.95 
due from respondent to seller. 

(h) From Schwartz Produce Company, Inc., 1005-7 North 
Third Street, St. Louis, Missouri, 12 lots of fruits and vegetables 
purchased f.o.b. St. Louis in April 1951 amounting to $2,731.48. 
A credit of $12 leaves a balance of $2,719.48 due from respondent 
to the seller. 

(i) From Rudin Distributing Company, 933-5 North Fourth 
Street, St. Louis, Missouri, seven lots of fruits and vegetables pur- 
chased f.o.b. St. Louis in April 1951. The total price of purchases 
made from Rudin Distributing Company is $2,794.30. From this 
amount allowances were granted to respondent totaling $137.94. 
In addition, payments on account in the total sum of $750 were 
made in respondent’s behalf by John Heaton of West Frankfort, 
Illinois, under a personal guarantee from the said John Heaton 
dated January 10, 1948. The last of these payments was $125 made 
December 3, 1951. The unpaid balance due from respondent to the 
seller is $1,906.36. 

(j) From Harshfield Brothers, First and River Road, Louis- 
ville, Kentucky, 90 bags of potatoes purchased on or about July 
9, 1941, for $292.50 f.o.b. Louisville. No part of the purchase price 
has been paid. 


4. By letter dated February 1, 1952, respondent was notified 
of the violations alleged and afforded the opportunity to demon- 
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strate or achieve compliance with the provisions of the act. Re- 
spondent’s reply dated February 12, 1952, did not deny the above 
transactions and admitted his present inability to pay these ac- 
counts. 


CONCLUSIONS 
Respondent’s failures to pay for shipments of perishable agri- 
cultural commodities as set forth in the findings of fact herein 
constitute repeated and flagrant violations of section 2 of the act 
for which his license should be revoked and the facts published. 


ORDER 
Effective 10 days after this date respondent’s license is revoked 
and the facts as set forth herein shall be published. 
(No. 3220) 


WATSON A. PLUMMER v. FRANK CLENDANIEL, INC. PACA Doc. 


No. 5582. Decided July 29, 1952. 


Failure to Remit Balance of Proceeds for Tomatoes 
Sold on Consignment—Dismissal of Counterclaim 


Where respondent sold two truckloads of tomatoes on consignment for com- 
plainant and remitted only a part of the proceeds of the sale, and inter- 
posed as a defense its claim against complainant arising in connection 
with a sale of certain tomato plants, it is held, that the tomato plants 
are not a perishable agricultural commodity within the meaning of the 
act and the counterclaim should be dismissed, and that respondent’s fail- 
ure to remit to complainant the balance of the proceeds of the sale is a 
violation of section 2 of the act for which reparation, with interest, should 
be awarded complainant. 


Jurisdiction—Tomato Plants 


Tomato plants are not a perishable agricultural commodity within the mean- 
ing of the act. 


Mr. Watson A. Plummer, of Lyndonville, New York, complainant, pro se. 
Frank Clendaniel, Inc. of Lincoln, Delaware, respondent, pro se. Mr. E. 
D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed June 7, 1951, complainant alleges that 
he consigned two truckloads of tomatoes to respondent, to be sold 
for complainant’s account; and that respondent accepted and sold 
the tomatoes, rendering a true and correct account sales; but that 
respondent has paid complainant only a portion of the net proceeds 
and has failed and refused to pay complainant the balance thereof. 
A copy of the formal complaint was served upon respondent by 
registered mail on July 5, 1951, together with a copy of the re- 
port of investigation prepared by the Regulatory Division of the 
Fruit and Vegetable Branch. A copy of the report of investigation 
was also served upon complainant by registered mail on July 5. 

On August 6, 1951, respondent filed an answer admitting the 
handling of the two truckloads of tomatoes on a consignment ba- 
sis, but denying that any amount was due and owing to complain- 
ant. Respondent’s position is that the balance being withheld by 
it is due in connection with complainant’s guarantee of the pur- 
chase price to respondent of tomato plants sold and delivered by 
respondent to one of complainant’s neighbors in the spring of 
1949. Although not so denominated, respondent’s defense is, in 
effect, a counterclaim. 

Since the complaint is not for reparation in excess of $500, the 
issues submitted under the shortened procedure provided for in 
§ 47.20 of the rules of practice (7 CFR 47.20). Complainant did 
not file a reply to respondent’s counterclaim, and requested that 
the complaint and papers filed in connection therewith be consid- 
ered as its opening statement. Respondent filed an answering 
statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Watson A. Plummer, whose 
address is Lyndonville, New York. At the time of the transaction 
involved herein, complainant was licensed under the act. 


2. Respondent, Frank Clendaniel, Inc., is a corporation whose 
address is Lincoln, Delaware. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


8. On or about September 18, 1950, in the course of interstate 
commerce, complainant consigned to respondent, to be sold for 
complainant’s account, two truckloads of size #1 canning toma- 
toes. The tomatoes were sold by respondent for a total of $996.12 
and respondent rendered a proper accounting to complainant cov- 
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ering such sales. Respondent remitted to complainant only $762.87 
on this transaction. 


4. In thespring of 1949, complainant guaranteed the payment 
of the purchase price of $420 for a truckload of tomato plants pur- 
chased from respondent by complainant’s neighbor. Of the pur- 
chase price of the plants, $233.25 remains unpaid. 


5. There is now due and owing to complainant from respond- 
ent the unremitted balance of the net proceeds realized on the sale 
of the two truckloads of tomatoes, $233.25, no part of which has 
been paid. 


6. Informal complaint was received November 2, 1950, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


This is an action for the unremitted balance of $233.25 from 
the net proceeds of sale of two truckloads of tomatoes consigned 
by complainant to respondent. Respondent admits that the prod- 
uce sold for net proceeds of $996.12, and that it remitted $762.87 
to complainant on this transaction. Respondent contends that the 
amount deducted by it represents a sum owing to it by complain- 
ant. In the spring of 1949 respondent sold a truckload of tomato 
plants to complainants neighbor for $420 upon complainant’s 
guarantee of payment. On October 2, 1950, complainant’s neigh- 
bor shipped a truckload of tomatoes to respondent stated to be in 
full payment of this obligation. However, respondent realized only 
$186.75 on these tomatoes due to the alleged poor condition of the 
produce, and claims the balance is due respondent on the account. 
Consequently, respondent deducted the difference, or $233.25, 
from the net proceeds realized on the sale of the two truckloads 
of tomatoes consigned to it by complainant. 


The Perishable Agricultural Commodities Act, 1930, as amend- 
ed, cannot be construed as broad enough to permit the considera- 
tion in any manner of claims against the purchaser or the guar- 
antor for the purchase price of tomato plants, since they cannot 
be considered as a perishable agricultural commodity within the 
meaning of the act. J. N. De Cecco v. S. Weitz & Son, Inc. and C. 
Wm. Campbell, PACA Docket No. 3110, S. 2402. Therefore, we 
lack jurisdiction over, and may not consider, respondent’s counter- 
claim against complainant for the purchase price of the truckload 
of tomato plants, which is the basis for respondent’s deduction of 





RALPH VARCHETTO & CO. v. POLETTO’S MARKET 687 
Cite as 11 A.D. 687 


$233.25 from the net proceeds realized on the sale of the two truck- 
loads of tomatoes involved herein. 

Respondent’s failure to pay over to complainant the entire pro- 
ceeds realized upon the sale of the two truckloads of tomatoes is 
a violation of section 2 of the act. Reparation should be awarded 
complainant in the sum of $233.25, the unremitted balance of the 
net proceeds realized from the sale of the two truckloads of toma- 
toes involved herein, with interest, and the facts should be pub- 
lished. The counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $233.25, with interest thereon 
at the rate of 5 percent per annum from October 1, 1950, until 
paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3221) 


RALPH VARCHETTO & COMPANY v. POLETTO’S MARKET. PACA Doc. 
No. 5592. Decided July 29, 1952. 


Failure to Pay Balance of Purchase Price—Evidence 


Where complainant alleged that respondent purchased a carload of grapes 
after inspection at Chicago, Illinois, at $140 per ton f.o.b. California and 
respondent paid on the basis of complainant’s invoice which showed less 
than the actual weight, but has refused to pay the balance of the purchase 
price on the alleged ground that he purchased the grapes on complain- 
ant’s invoice, held, that respondent agreed to pay on the basis of the net 
weight at the time of shipment and, since respondent has paid an amount 
based on less than the actual net weight, reparation should be awarded 
complainant for the balance of the purchase price. 


. R. W. Gudgeon, of Chicago, Illinois, for complainant. Poletto’s Market, of 
Lincoln Park, Michigan, respondent, pro se. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint on November 12, 1950, 
and a formal complaint on April 5, 1951, alleging the sale to re- 
spondent on October 17, 1950, of one carload of grapes at the 
agreed price of $140 per ton f.o.b. California, plus a precooling 
charge of $25. Complainant alleges that the net weight of the car- 
load of grapes shipped to respondent was 35,051 pounds, making 
a total price of $2,478.57; that the invoice sent to respondent in- 
correctly showed the net weight as 33,051 pounds and the price 
as $2,338.57; and that respondent paid the amount invoiced but 
has failed and refused to pay the balance due of $140. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served upon com- 
plainant’s representative on July 16, 1951. On the same date a 
copy of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent. 

Respondent filed an answer to the complaint on August 15, 1951, 
denying the material allegations of the complaint. Respondent al- 
leges that he purchased the grapes on complainant’s invoice and 
sold them on the same basis to individual purchasers; and that 
since the purchasers were unknown it was impossible for him to 
collect from them an increased price. 

Since the amount involved in this proceeding did not exceed 
$500, the shortened method of procedure was followed as provid- 
ed in section 47.20 of the rules of practice (7 CFR 47.20). Com- 
plainant filed an opening statement. A copy was served upon re- 
spondent who was given the opportunity to file an answering state- 
ment. None was filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Ralph Varchetto, Sr., doing 
business as Ralph Varchetto & Company, whose address is 1440 
South Racine Avenue, Chicago, Illinois. 


2. Respondent is an individual, Rudolph Poletto, doing busi- 
ness as Poletto’s Market, whose address is 3807 Fort Street, Lin- 
coln Park, Michigan. At the time of the transaction involved 
herein, respondent was subject to license under the act but he was 
not so licensed. Subsequent to the transaction, respondent paid 
arrearage to cover the period September 20, 1949, to November 
80, 1950, in which he engaged in business subject to the act. 


8. On October 17, 1950, in the course of interstate commerce, 





RALPH VARCHETTO & CO. v. POLETTO’S MARKET 689 
Cite as 11 A.D. 687 


complainant sold to respondent one carload of Muscat juice grapes 
contained in car RD 4725 on track at Chicago at $140 per ton 
f.o.b. California, plus $25 for precooling. Prior to the sale, re- 
spondent inspected the carload of grapes and he was advised by 
complainant that the load consisted of 875 lugs which had a gross 
weight of 38,551 pounds at shipping point. 


4, Car RD 4725 was shipped from Lone Star, California, on 
October 10, 1950. The load consisted of 875 lugs of grapes, each 
lug being marked ‘40 lb. net weight.” At the time of shipment 
the gross weight of the load was 38,551 pounds and the net weight 
was 35,051 pounds. 


5. Complainant ordered the carrier to divert car RD 4725 to 
respondent on October 17, 1950. The car arrived at Detroit on 
October 18, and was placed for delivery the following morning. 
Respondent released the empty car to the carrier on October 25. 
Respondent paid the freight charges which were based on a gross 
weight of 38,551 pounds. 


6. Respondent received from complainant an invoice dated Oc- 
tober 17, 1950, which incorrectly showed the net weight of grapes 


as 33,051 pounds and the total price as $2,338.57. On or about 
October 26, 1950, respondent forwarded to complainant a check 
for the invoiced price. Thereafter, complainant notified respond- 
ent by telephone that the correct net weight was 35,051 pounds, 
making a total price at $140 per ton of $2,478.57, and respondent 
owed $140 more. Respondent refused to pay this additional amount. 


7. There is due and owing from respondent to complainant 
$140. 


8. Informal complaint was received November 12, 1950, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

Complainant alleged in paragraph 4 of the formal complaint 
that on October 17, 1950, Ralph Vachetto, Sr., sold to Rudolph Po- 
letto one carload of Muscat juice grapes in lidded lugs, “Barile”’ 
brand, contained in car RD 4725 then on hand at Chicago on the 
21st Street Team Track of the Santa Fe Railroad, at the agreed 
price of $140 per ton f.o.b. California, plus a precooling charge 
of $25, and on the basis “Inspected and accepted track Chicago, 
Illinois, by one Rudolph Poletto.” In paragraph 9, complainant 
alleged that “respondent had been notified at Chicago of the gross 
weight of this car of grapes, inspected the car, and that on the 
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lugs inspected the net weight was described on each lug, so that f 

. . . the respondent knew the weight that this car contained was f 
35,051 pounds.” In his answer, respondent denied the allegations 
in paragraph 4 and 9 and alleged that he purchased the carload | 
of grapes on complainant’s invoice dated October 17, 1950. . 

Respondent has failed to submit any convincing evidence that 
the facts concerning the transaction are otherwise than as stated 
by complainant. Respondent could not have purchased the grapes 
solely on the basis of the weight and price contained in complain- 
ant’s first invoice. Complainant alleges in paragraph 8 of the for- 
mal complaint that this invoice was issued and sent to respond- 
ent at Detroit, Michigan, and through an error in typing the net 
weight was shown as 33,051 pounds instead of 35,051 pounds. 
While respondent denied this allegation, he did so because, as he 
stated, this was the first information he had received about an 
error in typing. He did not deny that the invoice had been sent to 
or received by him. Since the sale took place on October 17, 1950, 
it is obvious that the basis of purchase could not have been the in- 
voice which respondent received a day or two later. In fact, the 
invoice contains the notation “Inspected and accepted by Rudolph 
Poletto track Chicago.” It is concluded that respondent agreed to 
purchase the carload of grapes at $140 per ton on the basis of 
the net weight at the time of shipment . 

The evidence establishes that at the time of shipment from Lone 
Star, California, the 875 lugs in RD 4725 contained 35,051 pounds 
of grapes. In the report of investigation there is a copy of the 
weight certificate issued by the shipper, Peter Nalbandian, which 
states that the 875 lugs had a gross weight of 38,551 pounds. Com- 
plainant states in his opening statement of facts that the weight 
of an empy lug is 4 pounds, making a total of 3,500 pounds for 
the 875 lugs in the car. Deducting the tare weight from the gross 
weight leaves a net weight of 35,051 pounds, and an average net 
weight per lug of slightly more than 40 pounds. 

The contract price of the carload of grapes is $2,478.57 ($140 
per ton x 17.5255 tons). Respondent has paid $2,338.57. Respond- 
ent’s failure to pay to complainant $140, the balance of the pur- 
chase price of the carload of grapes, is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $140, with interest, and the facts should be published. 












































ORDER 
Within 30 days from the date of this order, respondent should 
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o complainant, as reparation, $140, with interest, thereon at 


ithe rate of 5 percent per annum from November 1, 1950, until 


The facts and circumstances as set forth herein shall be pub- 


Copies hereof shall be served upon the parties. 





